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Schedl®IMai n amendment s

Corporations Act 2001

1 Subsection 112(1) (at the end of the table)

Add:

Corporate collective

Limited by shares

investment vehicles

2 Subsection 112(1) (note)

Omi t

iNot eo, substitute

3 At the end of subsection 112(1)

Add:
Note 2:

fiNot e

For corporate collective invesent vehicles, see Chap&s.

4 Before Chapter 9

Insert:
Chap8d
V €

BCorporate
hicl es

PaBBOPreli minary

1221 Objects of

this Chapter

The objects of this Chapter are:

(a) to provide a regulatory framework for corporat#lective
investment vehicles that is fair, efficient and competitive; and

(b) together with Chaptéf, to promote confident and informed
decision making by consumers of financial products and

c ol

10

e ct

services related to shares in corporate collective investment
vehicles
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PaBB0 Regi stration of

Di vi ®iRemi stering a CCIlV

Subdivision Ad

Requirements for registration as a CCIV

1222 Requirements for registration as a CCIV

CClI

The requirements for registration of a company as a CCIV are as
follows:

(a)t
(b) t

hecompany is a company limited by shares;
he company has a constitution;

(c) the sole proposed director of the company is a public
company that holds an Australian financial services licence
authorising it to operate the business and conduct thesaffa
of a CCIV;

(d) the company will, upon registration, have at least one
subfund;

(e) each subdund of the company will, upon registration, have at

least one member;
(f) a notice under subsectid222A4) (about whether a CCIV

is to be a retail CCIV ma wholesale CCIV) has been lodged

with the application;
(g) if the company will, on registration, be a retail CGI\the

company has a compliance plan;

(h) if the company is to have, or when registered will be required

to have, a depositadythe proposedepositary:

Note 1:

Note 2:

(i) is a public company or a foreign company regis
under Division2 of Part5B.2; and

(i) holds an Australian financial services licence
authorising it to act as the depositary of a CCIV

CCIV is short for corporate collectivavestment vehicle, whic

tered

hisa

type of company that can be registered under this Act: see sétfion

A retail CCIV is required tthave a depositary: see sectiizP6.
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Subdivision Bd

1222A Applying

How a CCIV is registered

for registration

(1) This section applies in relation to an application for registration
made under subsectidi7(1) if the type of company that is
proposed to be registered under this Act is a CCIV

(2) The application is not required to state the information mentioned

in paragraphs 117(2)(d), (e), (f), (ma) and (mb)

(3) In addition to the information required by subsectidi(2) as
modified bysubsectior{2) of this section, the application must
also state:

(a) the name, and the address of the registered office, of the
public company that consents in writing to become the
director of the CCIV; and

(b) the proposed name of each guhd the CCIV is to have
when it is registered; and

(c) for each such proposed sfind:

(i) which of the members identified under
paragrgh 117(2)(c) are to be members of the $ubd;

and

(i) which of the shares identified under paragrap#(2)(k)

are to be referable to the sfumd; and

(d) if the CCIV is to have, or when registered will be required to
have, a depositalythe name, andddress of the registered
office, of the public company, or foreign company registered
under Division2 of Part5B.2, that consents in writing to be

t
Note:

he depositary
Forparagraph{b), see sectioh222V.

(4) A notice stating whether the CCIV is te h retail CCIV or a
wholesale CCIV must be lodged with the application

B)A ¢

opy of the CCI V0s

application

Note:

constitution

The requirement for a CCIV to have a constitution is set out in

section1223B.

(6) If the CCIV is tobe a retail CCIV, a copy of the compliance plan
signed by all the directors of the proposed corporate director of the

CCIv

must be lodged with the application

18/12/2018 2:36 PM

EXPOSURE DRAFT

17

mu st



10
11
12
13

14

15
16

17

18
19
20

21
22
23

24
25
26

27
28

29

EXPOSURE DRAFT

Note: The requirement for a retail CCIV to have a compliance plan is set out
in section1227.

(7) Subsectiorl17(5) applies as if the consents referred to in
subsectior{3) of this section were referred to in subsectihii(2)

1222B No other way to register a CCIV

A body may not be taken under secthdt to be registered under
this Act as a CQl.

1222C Registration of a CCIV

If an application to register a company as a CCIV is lodged under
section117, ASIC may take the steps set out in paragraphs
118(1)(a), (b) and (c), if ASIC is of the opinion that the company
meets the requirements fogistration as a CCIV set out in
section1222.

Note 1:  The CCIV comes into existence on registration: see setfién

Note 2:  ASIC must also register at least one-fuihd of the CCIV: see
paragrapl222d) and sectioi222R.

1222D Members, corporate director and depositary of a CCIV

(1) A public company becomes the director of a CCIV on registration
if the public company is specified in the application with its
consent as the proposed corporate director of the CCIV

(2) A body becomes the depositary of a CCIV on registration if the
body is specified in the application with its consent as the proposed
depositary of the CCIV

(3) A person becomes a member of a CCIV on registration if the
person is specified in the application wikeir consent as a
proposed member of the CCIV

Note: The shares taken to be issued to the member are those specified in the
application: see subsectia20(2)

(4) Subsectior120(1) does not apply in relation to a CCIV

18
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Subdivision Cd Names of CCIlVs

1222E Special requirements for naming of CCIVs

(1) Subsectiorl48(1) applies to a CCIV as if the reference to
subsection$2) and (3) of sectiof48 were instead a reference to
subsectior{2) of this section

2)A CClV must have tta@olleetvepr essi on
Il nvest ment Vehicleo at the end

1222F Special requirements for acceptable abbreviations of CCIV
names

Section149 has effect as if the following item were added to the
table insubsectior{1) of that section:

10 Corporate Cobctive CClv
Investment Vehicle

1222GCarrying on business wusing

Sectionl56 has effect as if paragraph6(1)(a) included a

reference to the words ACorporate

(or an abbreviation of those words)

1222H Change of name not allowed while sufund in liquidation

No application may be lodged with ASIC under secfibiA in
relation to a CCIV

Subdivision D3 Retail CCIVs and wholesale CCIVs

1222J Meaning of retail CCIV and wholesale CCIV

(1) ACClIVis aretail CCIVif:
(a) the CCIV satisfies the retail CCIV test in sectii#?2K; or
(b) the CCIV is notified as a retail CCIV (see secti@®?l).

(2) A CCIV that is not a retail CCIV is @holesale CCIV

19
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1222K Retail CCIV test

(1) A CCIV satisfies theetail CCIV test in this section if any of the
following apply:

(a) at least one member of the CCIV is coverediblysectior{2)
(about protected retail clients);

(b) at least one member of the CCIV is coveredblysectior(3)
(about protected clients daer custodial arrangements);

(c) at least one member of the CCIV is coveredblysectior{4)
(about protected members of passport funds)

When a person is a protected retail client of a CCIV

(2) For the purposes @laragraph{1)(a), a person is coverég this
subsection in relation to a CCIV if all of the following apply:

(a) the person acquires a security (within the meaning of
Chapter7) issued by the CCIV, by way of:

() anissue of the security to the person (rather than a
transfer of the security the person); or

(ii) the transfer of the security to the person in
circumstances described in subsectiét2C(5), (6) or
(8) (secondary sales that require a Product Disclosure
Statement);

(b) the person acquired the security as a retail clienhfor t
purposes of Chaptér,

(c) the person is not associated (within the meaning of
subsectior1244Q3)) with the CCIV;

(d) if the person acquired the security by way of an i&stie
issue was not made in a situation, or pursuant to an offer
made in a sitation, to which sectiot012E (about small
scale offerings) applies

Note: Section1012E applies to financial products that are securities in a
CCIV: see subsectioh244Q6).

When a person is a protected client under a custodial arrangement

(3) For the puposes oparagrapt{1)(b), a person is covered by this
subsection in relation to a CCIV if all of the following apply:

(a) an acquisition of a security (within the meaning of Chapyer
in the CCIV occurs pursuant to an instruction given by the
person uder a custodial arrangement (within the meaning of
section1012]A);

20
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(b) if there were an equivalent direct acquisition (within the
meaning of subsectiatD12IA(2)) by the person, the person
would acquire the security as a retail client for the purposes
of Chapter7;

(c) the person is not associated (within the meaning of
subsectior1244Q3)) with the CCIV

When a person is a protected passport fund member

(4) For the purposes @laragraph{1)(c), a person is covered by this
subsection in relation to a OCif:

(a) a subfund of the CCIV is an Australian passport fund; and

(b) the person became a member of thefsmid (whether in this
jurisdiction or any host economy for the fund):

(i) on the expectation that the sfumd would become an
Australianpassport fund; or

(if) after the subund became an Australian passport fund;
and

(c) the person:

() is not, and has not at any time been, the corporate
director of the CCIV; and

(ii) is not a related party of an entity that is, or has at any
time bea, the corporate director of the CCIV

Note: See sectiod216B for the circumstances in which a person becomes a
member of a fund on the expectation that it would become an
Australian passport fund

Regulations

(5) The regulations may do either or bothtod following:

(a) prescribe additional circumstances in which a person is
covered bysubsectior{2), (3) or (4) in relation to a CCIV,

(b) provide that a particular class of person is not covered by
subsectior{2), (3) or (4) in relation to a CCLV

12221 Notifying ASIC of status as a retail CCIV or wholesale CCIV

(1) For the purposes of paragrap®2241)(b), a CCIV is notified as a
retail CCIV if:

(a) the most recent notice lodged with ASIC under this section is
a notice that the CCIV is, or wish&sbe, a retail CCIV; or

(b) both:
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(i) the notice required by subsectidb®22A(4) to be lodged
with the application to register the CCIV stated that the
CCIV was to be a retail CCIV; and

(i) the CCIV has not lodged a notice with ASIC under this
sectionstating that the CCIV is eligible to be, and
wishes to be, a wholesale CCIV

(2) Subject to this section, a CCIV may at any time:
(a) lodge with ASIC a notice in the prescribed form stating that
the CCIV is, or wishes to be, a retail CCIV; or
(b) lodgewith ASIC a notice in the prescribed form stating that
the CCIV is eligible to be, and wishes to be, a wholesale
CCIV.

Note: A CCIV that lodges a notice undparagraph2)(b) will be a retalil
CCIV despite the notice if it is not eligible to be a wholeaCIV
because it passes the retail CCIV test: see set?ddJ.Lodging a
notice undeparagraph{2)(b) in this situation is an offence: see
subsectior{6).

When a retail CCIV notice must be lodged

(3) A CCIV must lodge a notice undparagrapt{2)(a) i, because of
the operation of paragrafz22J1)(a) (about the retail CCIV test),
the CCIV becomes a retail CCIV

(4) A notice required bgubsectior{3) must be lodged within 2
business days of the CCIV becoming a retail CCIV

(5) An offence based omubsection(3) is an offence of strict liability

(6) In any proceedings against a person for an offence based on
subsection{3), it is a defence if at the relevant time the person did
not know, and could not reasonably be expected to have known,
that theCCIV satisfied the retail CCIV test

Note: A defendant bears an evidential burden in relation to the matter in
subsectior{6): see subsectialB.3(3) of theCriminal Code

When a wholesale CCIV notice must not be lodged

(7) A CCIV commits an offence if:
(a) the CCIV lodges a notice undearagraph{2)(b); and
(b) the CCIV satisfies the retail CCIV test

(8) An offence based osubsectior(7) is an offence of strict liability

22
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1222M Table of provisions that apply only to retail CCIVs

The following talte sets out the main provisions of this Act that
apply only in relation to retail CCIV#f a provision is not set out
in this table, disregard that fact in deciding whether or not the

provision applies only to retail CCIVs

Provisions that apply only toretail CCIVs

Iltem  Topic Provision(s)

1 A subfund of a retail CCIV may be registered as Part8A.3
an Australian passport fund

2 ASIC may direct a retail CCIV to modify its section1223C
constitution

3 Content requirements for the constitution aétail sectionsl223Gand
CCIlV 1223H

4 Duties owed by a director of a retail CCIV section1224D

5 The corporate director of a retail CCIV must have section1224G
external directors

6 Extended responsibility of corporate director of a section1224N
retail CCIV forcertain acts of agents

7 Limitation on right of the corporate director of a section1224P
retail CCIV to fees and indemnities

8 Duties owed by the officers of the corporate sectionl225
director of a retail CCIV

9 Duties owed by themployees of the corporate section1225G
director of a retail CCIV

10 A retail CCIV must have a depositary subsectior122G1)

11 A retail CCIV must have a compliance plan Division 5 of

Part8B.3

12 Requirement for member approval for certain Subdivision A of
relatedparty transactions relating to retail CCIVs Division 6 of
(application of Chapte2E) Part8B.3

13 Further requirements for redemptions of shares | sectionsl231Gto
retail CCIV 1231K

14 Part2M.3 (financial reporting) section1232

18/12/2018 2:36 PM
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Subdivision E0 Listing not permitted

1222N A CCIV must not be listed

(1) A CCIV must not be included in the official list of a prescribed
financial market operated in this jurisdiction

(2) A subfund of a CCIV must not be included in the official li$teo
prescribed financial market operated in this jurisdiction

Subdivision [ Changing company type not permitted

1222P Part 2B.7 does not apply to a CCIV

Part2B.7 (about changing company type) does not apply to a
CCIV.

24
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Di vi ®IRemgi st erfiingd aasC@I V
Subdivision Ad What is a subfund of a CCIV

1222Q What is asub-fund of a CCIV

(1) A subfund of a CCIV is all or part of the business of the CCIV
that is registered as a stund under sectiohi222S.

Note: A subfund of a CCIV may be registatas a passport fund: see
Part8A.3.

(2) A subfund does not have legal personality

(3) A person is anemberof a subfund of a CCIV if the person:
(a) is a member of the CCIV; and
(b) holds one or more shares that are referable to théusdb

Note: For when a share is referable to a-fuihd, see sectioh231.

Subdivision Bd How a subfund of a CCIV is registered

1222R Initial sub -funds to be registered when the CCIV is registered

If ASIC registers a CCIV, ASIC must also register one or more
subfunds of the CCIV

Note: If ASIC deregisters a sulund, and as a result the CCIV has no
subfunds, ASIC must deregister the CCIV: see sectipf?K.

1222S Registration of a subfund

Registration of initial subunds

(1) ASIC may register a sdlund of aCClV if:
(a) ASIC registers the CCIV; and

(b) the proposed name of the sluimd is specified in the
application to register the CCIV

Registration of further sufunds

(2) ASIC may also register a stfibnd of a CCIV if an application to
register the sufund is lodged under sectid222U.

25
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ASIC to give sutiund an ARFN

(3) If ASIC registers a subund, ASIC must give the stiond an

ARFN.

ASIC must keep record of registration

(4) ASIC must keep a record of the registratiSnbsectiond274(2)
and (5) gply to the record as if it were a document lodged with

ASIC.

1222T Sub-fund

(1) A subfund of a CCIV is established at the beginning of the day on

which

(2) Thesubf undoés

is established on registration

the sukund is registered

registration

1222U Application to register further sub-funds

(1) To register a sufund of a CCIV, a person may lodge an

application with ASIC

Note:

A CCIV must have at least one sfund when it is first registeredes

section1222R.

(2) The application must state:
(a) the name and ACN of the CCIV; and
(b) the proposed name of the sfuimd; and

(c) the name and address of each person who consents to become

a membepof the subfund; and
(d) the following:

(i) whether the shares each member agrees in writing to

(iv) if that amount is not to be paid in full on registration
the amount (if any) each member agrees in writing to be

() thenumber and class of shares each member agrees in

writing to take up;

(i) the amount (if any) each member agrees in writing to

pay for each share;

take up will be fully paid on registration;

unpaid on each share;

namepesi thednameASI Cb6s

18/12/2018 2:36 PM
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(v) whether or not the shares each member agrees in writing
to take up will be beneficially owned by the member on
regstration

(3) The application must be in the prescribed form

Subdivision C& Names of subfunds

1222V Asubf undds name

CCIV using ACN

@rf a CCIV has as its name the expressi
Number o6 foll owed b y-futdbfegheGCI V6s ACN, a
may have as its name the expression fAA
Number ¢ foll dwed 6ls.y AtRlFN s ub

CCIV using available name

(2) If a CCIV has as its name an available name, dsit of the
CCIV may have as its name an expression compribiag
following 3 elements, in the following order:

(@) firstelemendt he CCI Vés name (without the

ACorporate Collective I nvestment
name);

(b) second eleme#ta name that meets the requirements in
subsectiorn(3);

(c) thirdelemendt he expr d usmniddn A Sub

(3) A name meets the requirements in this subsection unless the name
is:

(a) identical to a name that is used as the second element of the
name of another stfiond of the same CCIV; or

(b) identical to a name that isgserved by ASIC in respect of
another person who is not the person applying to have the
name; or

(c) unacceptable for registration under the regulations

1222W Using subfund name and ARFN on documents

(1) ACCIVmustsetoutasstbundo6és namenalkitaed ARFN
public documents and negotiable instruments that relate to the
subfund.

27
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(2) An offence based osubsectior{l) is an offence of strict liability

1222X Acceptable abbreviations of sudfund names

(1) The abbreviations set out in the followitadble may be used:
(a) instead of words that this Act requires to be part of a

subf unddéds name or to be included in
negotiable instrument; and
(b) instead of words that are partofadum nd 6s name; and

(c) with or without full stops

Acceptable abbreviations

Word Abbreviation
1 Subfund SF
Australian Registered Fund ARFN
Number
3 Australian Aust
4 Number No
5 and &
(2) Ifasubf unddés name includes any of these

or words corresponding to tlabreviation may be used instead

1222Y Sub-fund changing its name

(1) The members of a stfind of a CCIV may pass a special
resolution adopting a new name for the-§ud.

(2) If they do so, the CCIV must, within 14 days after the resolution is

passd:
(a) lodge a copy of the special resolution with ASIC; and
(b) lodge an application to changethedunnd 6s name i n t he

prescribed form with ASIC

(3) However, no application may be lodged with ASIC under
paragrapt{2)(b) while the suffund is in liquidation

(4) An offence based osubsectior(2) is an offence of strict liability

28
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(5) If the proposed name meets the requirements of sek2@ipV,
ASIC must changethestibund6s name by altering ASI
ofthesusf undd&és r egi sthecharigéTleerchangeofr ef | ect
name takes effect when ASIC alters ASI
subf undds r.egistration

1222Z AS1 Cb6s power to direftcan€®&s Vname change

(1) ASIC may direct a CCIV in writing to change the name of a
subfund of the CCIV vithin 2 months if:
(a) the name should not have been registered; or

(b) ASIC has directed the CCIV to change its name under
section158

(2) Despite sectiod222Y, the corporate director may lodge an
applicationto changethesitbund 6s name under
paragrapi222Y(2)(b) without the members of the sfimd
having passed a special resolution adopting the new.name

(3) The CCIV must comply with the direction within 2 months after
being given it

(4) An offence based osubsectior(3) is an offence aftrict liability.

(5) If the CCIV does not comply withubsectior{3), ASIC may
changethesubunddés name to the expression i
Registered Fund NumbenddéboARBENed by
ASI C does this by alt4e4wuind@sASI Coés r
registration to reflect the change

A

t h

eco

Note: For ASI Cb6s record oftndsdee registration of a
subsectior122234).

(6) A change of name undsubsectior{5) takes effect when ASIC
alters ASI CoOsf uredcds dr.@di dthreatsiudn

1222ZA Effect of name change

A change of the name of a stund of a CCIV does not:
(a) create a legal entity; or
(b) affectthesuf undbdés exi sting property, righ
or
(c) render defective any legal proceedings by or against the
CCIV and relating tahe subkfund.

29
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Di vi ®Remgi sters

12227B Registers relating to CCIVs

(1) The register of members kept in accordance with set68rmust
also show, in addition to the information mentioned in
subsectiorl69(3), the suffund to which each share is redbte

(2) The register of option holders kept in accordance with set#on
must also show, as part of the description of a share mentioned in
paragrapiL70(1)(d), the sutfund to which the share is referable

(3) The register of debenture holders kigpaccordance with
sectionl71 must also contain information about the-Buix to
which the debenture is referable

30
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PaBtBd Cor porate governance of

Di vi ®WiGmwernance rul es

Subdivision A0 How a CCIV exercises company powers

1223 Execution of documents (including deeds) by the CCIV itself

(1) A document is taken to have been signed in accordance with
subsectior127(1) if the document is signed by:

(a) 2 directors of the corporate director of the CCIV; or
(b) a director and aampany secretary of the corporate director
of the CCIV.

Note: If a document is signed in this way, a person will be able to rely on the
assumptions in subsectid29(5) for dealings in relation to the CCIV

2)A CCl Vdés common s e aekbeénififedtaammy) i s taken

document in accordance with subsectl@7(2) if:
@t he CClVds common seal is fixed t
(b) the fixing of the seal is witnessed by:
() 2 directors of the corporate director of the CCIV; or
(i) a director and aompany secretary of the corporate
director of the CCIV

Note: If a CCIV executes a document in this way, a person will be able to
rely on the assumptions in subsectid®9(6) for dealings in relation to
the CCIV.

(3) A CCIV may execute a document as adi€ the document is
expressed to be executed as a deed and is executed in accordance
with subsectiori27(1) or (2), as affected by this section

(4) This section does not limit the ways in which a CCIV may execute
a document (including a deed)

(5) This section does not limit P&&B.1, as it applies to a CCIV
subject to the modifications set out in this Chapter
Note 1: A CCIV may appoint an agent: see secti@b.

Note 2:  Some provisions of this Chapter modify sectid@4, for example
sectionsl23lamd 1231ZD.
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Subdivision Bd

Constitution

1223A Replaceable rules do not apply to a CCIV

(1) A section or subsection whose heading contains the words

replaceable ruleloes not apply as a replaceable rule to a CCIV

(2) Subsectior{1) applies despitparagrapiL35(1)(a)

1223B Requirement for a CCIV to have a constitution

(1) A CCIV must have a constitutioA CCIV may not repeal its
constitution unless it replaces the constitution with a new
constitution

Minimum content requirements for the congian

(2) The constitution of a CCIV must comply with the requirements

applicable to the CCIV under Subdivision C

Strict liability offence

(3) A CCIV commits an offence of strict liability if it fails to ensure it

has a constitution that complies wittetrequirements applicable to
the CCIV under Subdivision.C

1223C Retail CCIVa ASIC may direct CCIV to modify its
constitution

(1) ASIC may direct a retail CCIV to modify its constitution, as set out

I n

the direction, t o

& nognpliese

with the content requirements applicable to the CCIV under

Subdivision CThe direction is to be given by notice in writing to

the CCIV.

(2) ASIC may also direct a retail CCIV to modify its constitution, as

set out in the direction, toensuteat t he
in adequate detail with:
(a) the matters required to be included in the constitution under
Subdivision C; and
(b) the specification (if any) of any rights of the corporate
director to be paid fees out of assets of afsmbl of the
CCIV, as mentioned in sectidr224P.

CCl Vb s
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(3) Despite sectio223D, the corporate director may modify the
constitution to comply with the direction

(4) The CCIV must comply with the direction within 14 days after

being

given it

(5) The CCIVmust lodge with ASIC a copy of the modified
constitution within 14 days after the modification

(6) An offence based osubsectior{4) or (5) is an offence of strict
liability .

1223D Adoption, modification and repeal of constitution

(1) A CCIV adopts omegistration the constitution lodged with the
application to register the CCIV

(2) The constitution of a CCIV may be modified, or repealed and
replaced with a new constitution:

(a) if the CCIV is a retail CCIV:
(i) by special resolution of the membefsthe CCIV; or
(i) by the corporate director if the corporate director

reasonably considers the change will not adversely

af fect me mber s 6

rights;

(b) if the CCIV is a wholesale CCW by complying with the
requirements set out in the constitutiontfog modification
or repeal

or

(3) If the constitution of a CCIV is maodified, or repealed and replaced
with a new constitution, the CCIV must lodge with ASIC a copy of

the modification, or the new constitution, within 14 days after the

modifi
Note:

cation or replaement

The constitution may be modified or repealed by court order: see

section233

(4) An offence based osubsectior(3) is an offence of strict liability

(5) If section137 does not set the date on which the modification or

repealand e pl acement of

takes

effect on the lageof the following:

a

CCl Vb6 s

constituti

(a) the date on which the modification or the new constitution is
lodged with ASIC;
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(b) if the CCIV is a retail CCIV, and the corporate director
determines later date for the change to take efietttat
later date;

(c) if the CCIV is a wholesale CCIV, and a later date is
determined in accordance with any requirements in the
constitution of the CCIg that later date

(6) Section136 does not apply to a CCIV

1223E Effect of constitution

In addition to the effect mentioned in subsectiod 0 ( 1) , a
constitution also has effect as a contract between the corporate
director and each member of the CCIV

Subdivision Cd Minimum content requirements for the
constitution of a CCIV

1223F Wholesale CCIVd Basic content requirement

A whol esale CClIVbds constitution
that must be complied with for the CCIV to modify its constitution,

or repeal its constitution and replace it with a new o

1223G Retail CCIVd Basic content requirements

A retail CClV6s constitution

(a) make provision for the establishment of gubds, and
classes of shares referable to-fuihds;

(b) make provision for the method by whichmplaints made by
members in relation to the CCIV are to be dealt with;

(c) state that the CCIV has power to borrow or raise money;

mu st

CCl Vobs

mu st

do

dif there are to be any | imits on

power to borrow or raise mon@ysets out those limits

1223H Retail CCIVd Additional content requirement for
redemption of shares

(1) This section applies if all or some of the shares in a retail CCIV are

redeemable shares or redeemable preference shares

2)The CClIVOs constitut i osharesio bet
redeemedThe provision must:

34
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(a) specify a period within which a redemption must be satisfied

while sectionl231H(about when a sufund is liquid)

applies to the sufund to which the share is referable; and
(b) be fair and reasonable toet members of each séilnd of the

CClv; and
(c) be consistent with Subdivision B of Divisidrof Part8B.4.

Di vi®iOdri i cers and empl oyees

Subdivision Ad Officers and employees generally

1224 A CCIV has a single corporate director

A CClVmay only have one director

(1) A CCIV must not appoint more than one director
Note: For who can be the director of a CCIV, see secti@®tFand
1224G.

Position of director is the position of corporate director

(2) The position of director of a CCIV the position of corporate
director.

(3) Corporate directorof a CCIV means the company named in
ASI Cbés record of the CCIlI Vo0s
or temporary corporate director of the CCIV

Note: The corporate director is first appoidtthrough the registration
process for the CCIV: see sectidi®Z22Aand1222D.

No alternate directors
(4) There is no position of alternate director of a CCIV

(5) The corporate director of a CCIV commits an offence if the
corporate director appoints afternate director
Note: For the corporate directords
section1224M.

Definition ofdirector not limited

(6) This section does not limit the operatiorpafagrapt{b) of the
definition ofdirectorin section9 in relationto a CCIV.

35
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1224A A CCIV has no secretary and no employees

(1) A CCIV must not appoint a secretary

Note: The secretary of the corporate director is responsible for certain
corporate contraventions by the CCIV: see Divisaf this Part

(2) A CCIV mud not have any employees

Note: However, a CCIV may appoint an agent: see sedifh

1224B Meaning of officer of a CCIV
In this Act:

officer of a corporation that is a CCIV means:
(a) a director of the CCIV; or

(b) a receiver, or receiver and manggd the property of a
subfund of the CCIV; or

(c) aliquidator of a sutiund of the CCIV; or
(d) a trustee or other person administering a compromise or
arrangement made between the CCIV and someone else

Note: Part8B.6 is about externadministration of sutfunds

1224C General duties owed by officers

(1) Division 1 of Part2D.1 (about general duties) applies to a CCIV
with the modifications set out in this section

(2) In applying Divisionl of Part2D.1 (about general duties) in
relation to an officer (other than a director) of a CCIV:

(a) treat references to the best interests of the corporation as
instead being references to the best interests of thizisdb
referred to irsubsectior{3); and

(b) treat references to causing d®ent to the corporation as
instead being references to causing detriment to théusub
referred to irsubsectior{3); and

(c) treat references to the business operations of the corporation
as instead being references to the business operations of the
sub-fund referred to irsubsection{3).

(3) The subfund is:

(a) for a receiver, or receiver and manager, of the property of a
subfund of the CCI\® the subfund; or

36
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(b) for a liquidator of a suttund of the CCI\® the subfund; or

(c) for a trustee or otr person administering a compromise or

arrangement made between the CCIV and someon® #ise

subfund on whose members or creditors the compromise or

arrangement is binding

1224D Retail CCIV 8 duties owed by director

(1) A director of a retail CCIV musin exercising its powers and
carrying out its duties:

(a) act honestly; and

(b) exercise the degree of care and diligence that a reasonable
person would exercise in the

(c) actin the best interests of the members of the GWY, if

there is a conflict between the interests of those members and

directo

its own interests, give priority

(d) treat members of the CCIV who hold shares of the same class

equally; and

(e) treat members of the CCIV who hold sbs of different
classes fairly; and

(f) treat members of different sdibnds of the CCIV fairly; and

(g) not make use of information acquired through being a
director of the CCIV in order to:

() gain an improper advantage for the director or another

person; or
(i) cause detriment to the members of the CCIV; and

(hensure that the CCIV06s constitution

of this Act; and

() ensure that the CCIV0s compliance

requirements of sectidl227A and

() complywiththe©ClI V6s compliance pl an;

(k) ensure that:
(i) assets and liabilities of the sfinds of the CCIV are

clearly identified; and

(i) any property of the CCIV to which secti@@33K
(about property that has to be converted) applies is
clearly identified;and

(i) any liabilities of the CCIV to which sectidi233M
(about liabilities allocated to 2 or more sfulmds)
applies is clearly identified; and

37
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() ensure that assets of a dubd of the CCIV that are not
required to be held by a depositary of @€IV are held in
the manner required by secti®®33ZC and

(m) ensure that the assets of a-$uihd of the CCIV are valued at
regular intervals appropriate to the nature of the assets; and

(n) ensure that all payments out of the assets of the CCIV are
made in accordance with
Act; and

(o) report to ASIC any breach of this Act that:

() relates to the CCIV; and

the CCIlI VO06s

(i) has had, or is likely to have, a materially adverse effect

on the interests of members of the CCIV;

assoon as practicable after it becomes aware of the breach;

and
(p) carry out or comply with any other duty, not inconsistent
with this Act, t hat is conferred

constitution

Note:

This provision is a civil penalty provision (ssection1317E)

Duties under this section prevail in case of conflict

(2) If there is a conflict between a duty owed by a director of a retail
CCIV under this section and a duty owed by the director under
Part2D.1, the duty owed under this sectigrevails

Interaction with other laws etc

(3) Subsectior(1):
(a) has effect in addition to, and not in derogation of, any rule of
law relating to the duty or liability of a person because of
their office or employment in relation to a corporation; and
(b) does not prevent the commencement of civil proceedings for
a breach of a duty or in respect of a liability referred to in
paragraph{a).

Interaction with sectiori99B

(4) Section199B applies to a retail CCIV as if paragrd@®B(1)(b)
included a refrence to this section

Note:

There are additional modifications of sectit89B, relevant to
officers and auditors of the corporate director, in sedtR2bF.
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1224E Certain provisions in Chapter 2D do not apply to CCIVs

The following do not apply to @CIV:

(a) Part2D.3 (about appointment, remuneration and cessation of
appointment of directors);

(b) Part2D.4 (about appointment of secretaries);

(c) Part2D.5 (about public information about directors and
secretaries);

(d) Part2D.6 (about disquali€ation from managing
corporations);

(e) Part2D.7 (about ban on hedging remuneration of key
management personnel);

(f) Part2D.8 (about remuneration recommendations in relation
to key management personnel for disclosing entities)

Subdivision Bd The corporate director of a CCIV

1224F Who can be the director of a CCIV

Only a public company that holds an Australian financial services
licence authorising it to operate the business and conduct the
affairs of a CCIV may be appointed as the director of {6&/C

1224G Retail CCIV 0 additional rules about who can be the director

(1) At least half of the directors of the corporate director of a retail
CCIV must be external directors

(2) A director of the corporate director is an external director if the
diredor:

(a) is not, and has not been in the previous 2 years, an employee
of the corporate director or a related body corporate; and

(b) is not, and has not been in the previous 2 years, a senior
manager of the corporate director or a related body corporate
and

(c) is not, and has not been in the previous 2 years, substantially
involved in business dealings, or in a professional capacity,
with the corporate director or a related body corporate; and

(d) is not a member of a partnership that is, or has inettre
previous 2 years, substantially involved in business dealings,
or in a professional capacity, with the corporate director or a
related body corporate; and

39
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(e) does not have a material interest in the corporate director or a
related body corporatand
() is not a relative of a person who has a material interest in the
corporate director or a related body corparate

(3) The corporate director of a retail CCIV must not fail to comply
with subsectior{l) for a period exceeding 14 days (or a longer
period allowed in writing by ASIC)

Fault-based offence

(4) A person commits an offence if the person intentionally or
recklessly fails to comply witBubsectior{3).

Strict liability offence

(5) A person commits an offence of strict liability if the gen fails to
comply withsubsectior{3).

(6) In agreeing to a longer period undeibsectior{3), ASIC may
impose conditions to be complied with and the corporate director
must comply with them

(7) An offence based osubsectior{6) is an offence astrict liability.

1224H Effective
(1) An

ness of acts by corporate director

act done by the company

registration as the corporate director or temporary corporate
director of the CCIV is effective even if:

(@ thecompap 6 s appoi nt ment as

temporary corporate di
constitution or any provision of this Act; or

(b)t he continuance of the
director or temporary corporate director daes comply
with the CClIV0O6s const.i

rector

named in AS

corporate di

did not

companyo6s app

tut i

on

(2) Subsectior{1) does not deal with the question whether an effective
act by a corporate director:

(a) binds the CCIV in its dealings with other people; or
(b) makes the CCIV liableo another person

Note:

The kinds of acts that this section validates are those that are only
legally effective if the person doing them is a director (for example,
calling a meeting abS$ectionsl@8tecl@mpanyds
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contain rules about thessumptions people are entitled to make when

dealing with a company and its officers

1224J Corporate director must operate the CCIV

(1) The corporate director of a CCIV is to:
(a) operate the business and conduct the affairs of the CCIV; and

(b) perfam the functions conferred on the corporate director by
tutio

t
Note 1:

Note2:

he CCIVO6s cons.ti

Division 8 o this Part

n and this Act

If a CCIV commits an offence or contravenes a civil penalty
provision, the corporate directiar generally responsible: see

Section1224Qis about the exercise of powers by the corporate

director while a sutfund is in liquidation

(2) The corporate director of a CCIV may exercise all the powers of
power s

t he

CClV except any

constitution requires
(a) the CCIV to exercise in general meeting; or

(b) the members of a stfind of the CCIV to exercise in a
meeting of members of the séind.

1224K Corporate director to provide depositary with reasonable
assistance

t hat this A

(1) The corporate director of @CIV that has a depositary must give
the depositary of the CCIV:

@any information i
control that the depositary reasonably requires for the
purpose of ful fil
relation to he CCIV; and

(b) any other assistance the depositary reasonably requires for
the purpose of fulfilling those responsibilities

Note:

n

t he

ng

coOo

t he

rporate dir

depositary

The depositary has a similar obligation to the corporate director: see

section1226J.

(2) The depositary may give the parate director a written request to
give information covered byaragraph{1)(a).

(3) A corporate director that is requested ursidysectior{2) to give
information must give the information within a reasonable period
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1224L Corporate director not required to disclose material personal

interest

Subject to sectioh225C(about the directors of the corporate
director), sectior191 does not require a director of a CCIV to give
notice of an interest

Note:

Section1225Cis about the obligations of the dators of the corporate

director to disclose material personal interests relating to the affairs of

the CCIV.

1224M Corporate director may appoint an agent or engage a person

Agents appointed by corporate director

(1) The corporate director has powergggpoint an agent, or otherwise

engage a person, to do anything that the corporate director is

authorised to do in connection with the CCIV

Note:

A CCIV may also have an agent: see seclid@

Agents appointed by CCIV and sagents

(2) An agentappointed, or a person otherwise engaged, by:

(a) an agent or person referred tosibsectior{1); or

(b) the CCIV; or

(c) a person who is taken under this subsection to be an agent of

the corporate director;
to do anything that the corporate diredsauthorised to do in

connection with the CCIV is taken to be an agent appointed by the

corporate director to do that thing for the purposes of this section

Delegation

(3) Section198D does not apply to a CCIV

1224N Retail CCIV 8 responsibility of corporate director for certain
acts of agents

(1) Subsection(2) applies in relation to a retail CCIV for the purpose
of determining whether:

(@t

here is a liability

t o

(b) the corporate director has properly performediites for

t

he purposes of sectidi224P.

t
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Note:

A CClVb6s constitution may
indemnified for liabilitied see sectiol224P.

Extended liability for acts of agents

) If:

(a) the corporate director appoints an agenptherwise
engages a person, under sectid@4M or

(b) an agent or person is taken under subset®@4M(2)
(about subagents) to be an agent of the corporate director;

the corporate director is taken to have done (or failed to do)

provide for

anything that thegent or person has done (or failed to do) because
of the appointment or engagement, even if the person or agent was
acting fraudulently or outside the scope of the authority or
engagement

Note:

1224P Retail CCIV & limitation on right of corporate director to fees

This subsection does not apply to receivers: see sekaB¥#F.

and indemnities

If the corporate director of a retail CCIV is to have any rights to be
paid fees out of assets of a dund of the CCIV, or to be

indemnified out of assets of alsfund of the CCIV for liabilities

or expenses incurred in relation to the performance of its duties,

those

rights:

@must be specified in th

(b) must be available only in relation to the proper performance
of those duties;

and any other agreement or arrangement has no effect to the extent

that it
Note 1:

Note 2:

1224Q Exercise

purports to confer such a right

e

CCIl Vos

ASIC may direct the CCIV to modify its constitution to ensure such

rights are dealt with in adequate detail: see subset#28Q2).

Sectionsl99A to 199C may prohibit giving an indemnity for the

corporate director of a CCIVhose sections have extended operation

in relation to a CCIV: see sectioh®25Eand1225F.

of powers while sudund is in liquidation

Powers of cgporate director while sutbund in liquidation

(1) The corporate director of a CCIV contravenes this subsection if:
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(a) a subfund of the CCIV is being wound up, or a provisional

liquidator of a subfund of the CCIV is acting; and

(b) the corporate dior purports to do any of the following:

(i) carry on the business of the siuimd;

(i) enter into a transaction or dealing on behalf of the CCIV

affecting the property of the stdbnd.

(2) However,subsectior{1l) does not apply to the extent that the
corporate director is acting:
(a) with the written approval of the liquidator of the sfuimd or
the Court; or
(b) in circumstances in which, despite the fact that thefisut
is being wound up, the corporate director is permitted by this
Act to act

(3) Despite subsectiob3.3(3) of theCriminal Code in a prosecution
for an offence based @ubsectior{1) of this section, a defendant
does not bear an evidential burden in relation to the matter in

paragraph{2)(b).

Fault-based offence

(4) A person commits an offence if the person contravenes
subsectior(l).

Strict liability offence

(5) A person commits an offence of strict liability if the person
contravenesubsectior{l).

Functions and powers of liquidator prevail in case of conflict

(6) If subsectior{2) applies and there is a conflict between a function
or power of the liquidator of the sidibnd and a function or power

the corporate director in relation

function or power prevails

of

Effect of section

(7) This section does not remove the corporate director of a CCIV
from office.

B Nothing in this section

or otherwise deal with the security interest

affects
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(9) Section198G does not apply to a CCIV

(10) A provision of this Act that applies despite sectk®¥8G also
applies despite this section

Definitions
(11) In this section:

liquidator includes a provisional liquidator

Subdivision Cd Replacing the corporate director

1224R Changes only take effect when ASIC #&trs record of
registration

Despite anything in this Subdivision, the company named in

ASI Cébs record of registration as the ¢
temporary corporate director of a CCIlV
corporate director until the record is alterechémne another

company as the CClV6s corporate direct
director.

1224S CCIV does not have an eligible corporate director

If a CCIV does not have a corporate director that meets the
requirements of sectiadl224F, an application tahe Court for the
appointment of a temporary corporate director of the CCIV under
section1224V may be made by any of the following:

(a) ASIC;

(b) a member, or group of members, of the CCIV;

(c) if the CCIV has a depositadythe depositary of the CCIV

1224T Retirement of corporate director

(1) If the corporate director of a CCIV wants to retire as corporate
director, it must call a membersdé meet
wanting to retire and to enable the members to vote on a resolution
to choose @ompany to be the new corporate direcidre
resolution must be a special resolution

2 The notice of meeting of the CClIVb6s me

45
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(@set out the corporate
and

(b) nominate as the new corporalieector a company that:
() meets the requirements of secti2P4F and
(i) has consented in writing to being chosen as the new

corporate director of the CCIV

director 6s

(3) If the members choose a company to be the new corporate director,

as soon as practicieoand in any event within 2 business days after

the day of the meeting, the current corporate director must lodge a

not

registration to name the company as the corporate director of the

CCIV.

ice with ASI C aski

ng

it to

al ter

(4) If the current corporate director does not lodge the notice required
by subsectior{3), the company chosen by the members to be the
new corporate director may lodge that natice

(5) An offence based osubsectior(3) is an offence of strict liability

(6) If the members do not choose a company to be the new corporate
director, an application to the Court for appointment of a
temporary corporate director under sectl@24Vmay be made by
any of the following:

(a) the current corporate director of the CCIV

(b) if the CCIV has a depositabythe depositary of the CCIV

1224U Replacement of corporate director by members

(1) If members of a CCIV want to replace the corporate director, the
members may take action under R4t4 (as that Part applies to
the QCIV under sectiori229A) for the calling of a meeting of the

CcCl

V6s members to consi

der an

d vote

(a) a special resolution that the current corporate director should
be removed; and

(b) a special resolution choosing a company to be the new
corporate gector.

2 The

notice of meeting

of

t he

CCl VO s

(a) set out the intention to remove the current corporate director;
and
(b) nominate, as the new corporate director of the CCIV, a
company that:
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(i) meets the requirements of secti#tP4F and

(i) has consented in writing to being appointed as the new

corporate director of the CCIV

(3) If both resolutions are passed, the CCIV is taken, on the day of the
meeting, to have appointed the company nominated in the notice as
the new corporatdirector of the CCIV

(4) The current corporate director must, as soon as practicable and in
any event within 2 business days after the appointment, lodge a

not

ice with ASIC asking

it to

registration to name the company las torporate director of the

CCIV.

al ter

(5) If the current corporate director does not lodge the notice required
by subsectior{4), the company chosen by the members to be the
new corporate director may lodge that natice

(6) An offence based osubsectior{4) is an offence of strict liability

1224V Appointment of temporary corporate director by Court

(1) On application undesection1224S orsubsectiorl224T(6) or
1224X(2), the Court may, by order:

(a) if the CCIV has a current corporate direétoemove he
current corporate director; and

(b) appoint a company as the temporary corporate director of the
CCIV.

(2) The Court must not make an order unsignsectior{1) unless:
(a) the Court is satisfied that:
() the appointment is in the interests of thembers of the

(b) t

CCIV; and

(i) the company meets the requirements of sedtRAAF

and
he company consents

temporary corporate director

in  wr i

(3) The Court may make any further orders that it considers

ting

wi t hi

appropriate
(4) The person who made the application for the order must, as soon as
practicable and in any event
47
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appointing the temporary corporate director, lodge a notice with
ASIC informing ASIC of the appointment made by the Court

(5) If the person referred to Bubsection{4) does not lodge the notice
required by that subsection, the company appointed by the Court as
the temporary corporate director may lodge that notice

(5) An offence based osubsectior{4) is an offence aftrict liability.

1224W Temporary corporate director to initiate appointment of
permanent corporate director

(1) This section applies if the Court appoints a temporary corporate
director of a CCIV under sectid224V.

(2) The temporary corporate directmust, within the period
applicable undesubsectiof3 ) , cal | a
purpose of the members, by special resolution, choosing a
company to be the new permanent corporate director

me mber s 6

(3) The temporary corporate director must call thetimg within:

(a) unlessparagraph{b) applie® 3 months of the appointment;
or

(b) if the Court has extended the period ursldrsectior{4)d
the extended period

(4) The Court may, on application by the corporate director, grant an

extension of the peasd referred to iparagraph3)(a).

(5) The temporary corporate director may, within the period applicable

undersubsectiof3) , cal |l further
to consider and vote on a special resolution choosing a company to
be thepermanent corporate director

meet i

(6) For the purposes slubsection$2) and (5), the written notice of

the meeting must nominate as the permanent corporate director a

company (which may be the temporary corporate director) that:
(a) meets the requiremen$ section1224F and

(b) has consented in writing to being appointed as the permanent
corporate director of the CCIV

(7) If the resolution is passed, the CCIV is taken, on the day of the
meeting, to have appointed the company nominated in the notice as
the permanent corporate director of the CCIV

18/12/2018 2:36 PM
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(8) The current corporate director must, as soon as practicable and in
any event within 2 business days after the appointment, lodge a
notice with ASIC asking it to alter toh
registrationto name the company as the corporate director of the
CCIV.

(9) If the current corporate director does not lodge the notice required
by subsectior{8), the company chosen by the members to be the
new corporate director may lodge that natice

(10) An offence based osubsectior{2) or (8) is an offence of strict
liability .

1224X Temporary corporate director fails to initiate appointment of
permanent corporate director

(1) This section applies if:
(a) atemporary corporate director is appointed by therCo
under sectioi224V and
(b))t he temporary corporate director fai
meeting to consider and vote on a special resolution choosing
a company to be the permanent corporate director within the
period applicable under subsectiti2z?4\W(3).

(2) An application to the Court for the appointment of a temporary
corporate director of the CCIV under sectit#?4V may be made
by any of the following:

(a) ASIC;
(b) a member, or group of members, of the CCIV;
(c) if the CCIV has a depositadythe depositary of the CCIV

1224Y Members fail to appoint permanent corporate director

(1) This section applies if:

(a) atemporary corporate director is appointed by the Court
under sectiori224V; and

(b) within the period applicable under subsectl@24W(3), the
temporary corporate director calls o
meetings to consider and vote on a special resolution
choosing a company to be the permanent corporate director;
and

49
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(c) t

he CClIVO6s member s

choosing a peranent corporate director

do not pass

(2) An application to the Court for a winding up of all the $ubds of
the CCIV must be made by the corporate director of the CCIV

Note:

For provisions about winding up a stiund of a CCIV, see Divisiod

of Part8B.6.

(3) An application to the Court for a winding up of all the-$fuhds of
the CCIV may be made by any of the following, if the corporate
director does not do so:

(a) ASIC;
(b) a member, or group of members, of the CCIV

(4) On an application under this sectjaghe Court may order the
winding up of all the sutfunds of the CCIV

1224Z Former corporate director to hand over books and provide
reasonable assistance

(1) If the corporate director of a CCIV changes, the former corporate
director must:
(a) as sooras practicable give the new corporate director any
books in the for mer
that this Act requires to be kept in relation to the CCIV; and
(b) give other reasonable assistance to the new corporate director
to facilitate the change of corporate director

corporate

(2) An offence based osubsectior{l) is an offence of strict liability

12247A Rights, obligations and liabilities of former corporate
director

(1) If the corporate director of a CCIV changes, the rights, obtigati
and liabilities of the former corporate director in relation to the
CCIV become rights, obligations and liabilities of the new
corporate director

(2) Despitesubsectior{l), the following rights and liabilities remain
rights and liabilities of the foner corporate director:
(a) any right of the former corporate director to be paid fees for
the performance of its functions before it ceased to be the
corporate director;

18/12/2018 2:36 PM
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(b) any right of the former corporate director to be indemnified
for expenses inicurred before it ceased to be the corporate
director,;

(c) any right, obligation or liability that the former corporate
director had as a member of the CCIV;,

(d) any liability for which the former corporate director could not
have been indemnified out tife assets of the CCIV if it had
remai ned the CCI V0s

(e) any liability arising out of a contravention by the former

corporate director of a provision of this Act

corporate

12247B Effect of change of corporate director on documents etto
which former corporate director is party

(1) If the corporate director of a CCIV changes, a document relating to
the CCIV:

(a) to which the former corporate director is a party, in which a
reference is made to the former corporate director, or under
which the former corporate director has acquired or incurred
a right, obligation or liability, or might have acquired or
incurred a right, obligation or liability if it had remained the
corporate director; and

(b) that is capable of having effect afteetthange;

has effect as if the new corporate director (and not the former
corporate director) were a party to it, were referred to in it or had
or might have acquired or incurred the right, obligation or liability

under

it

(2) Subsectior{1) does not app to a right, obligation or liability that
remains a right, obligation or liability of the former corporate
director because of subsectibd24ZA(2).

Subdivision Do

Termination payments

1224ZC Member approval not needed for benefit specified in

const

itution

Despite subsecticP0O0AB(1), for the purposes of Divisidhof
Part2D.2, abenefitdoes not include a payment made by the CCIV
to its corporate director if:

(a) the corporate director is entitled to the payment under
provisions of the constitutiomnd
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(b) for a retail CCI\® the provisions comply with
section1224P.

12247D Modified member approval for CCIVs

(1) Section200B and 200C apply in relation to a benefit given by a

CCIv

as if:

(a) the members whose approval is required under those
provisons were the members of the suind of the CCIV

that would be affected by the giving of the benefit; and

(b) the member approval mentionedparagrapl{a) were
required to be given under secti®@OE as modified by
subsectior{3) of this section

Note:

(2) If the giving of the benefit would affect 2 or more dubds of the

If the CCIV is a retail CCIV, there are additional restrictions on giving

benefits: see sectid224P.

CClV, then the approval of each affected-fuid must be
obtained in the wagnentioned irsubsectior{1).

Member approval

(3) Section200E applies in relation to a CCIV as if a reference to a
general meeting were instead a reference to a meeting of the

members of the affected séind.

1224ZE Benefits paid to corporate director not covered by

exem

ptions

To avoid doubt, a benefit that is a payment to the corporate director
of a CCIV is not a benefit to which paragrafd0F(1)(a),
subsectior200F(2), or sectioR00G applies

Di vi ®i0Odririsc,e empl oyees
corporate director

Subdivision Ad Officers and auditors of the corporate director

and

1225 Retail CCIV & duties owed by officers of corporate director

(1) An officer of the corporate director of a retail CCIV must, in
performing functions and exercising powers relating to the CCIV:
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(a) act honestly; and
(b) exercise the degree of care and diligence that a reasonable

person would exercise in the offi

(c) actin the best interests of the memberhef€CIV and, if
there is a conflict between the interests of those members and
the interests of the corporate director, give priority to the
membersdé interests; and
(d) not make use of information acquired through being an
officer of the corporate direatdn order to:
() gain an improper advantage for the officer or another
person; or

(i) cause detriment to the members of the CCIV; and

(e) not make improper use of their position as an officer to gain,
directly or indirectly, an advantage for themsshor for any
other person or to cause detriment to the members of the
CCIV; and
(f) take all steps that a reasonable person would take, in the
of ficerds position, to ensure
complies with:
(i) this Act; and

(i) anyconditos i mposed on the corporate

Australian financial services licence; and
(i)t he CCIVOs constitution; and
vyt he CClVOGs compliance pl an

Note: This provision is a civil penalty provision (see sectl®17E)

(2) A person must not intentiorglor recklessly contravene, or be
involved in a contravention ofubsectior{l).

Duties under this section prevail in case of conflict

(3) If there is a conflict between a duty owed by an officer of the
corporate director of a retail CCIV under thistgmt and a duty
owed by the officer under P&D.1, the duty owed under this
section prevails

Interaction with other laws etc

(4) Subsectior(1):

53
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(a) has effect in addition to, and not in derogation of, any rule of
law relating to the duty or liabilitof a person because of
their office or employment in relation to a corporation; and

(b) does not prevent the commencement of civil proceedings for
a breach of a duty or in respect of a liability referred to in

paragrapha).

1225A Responsibility of secetary of corporate director for certain

contraventions by CCIV

A secretary of the corporate director of a CCIV contravenes
subsectior188(1) if the CCIV contravenes a corporate
responsibility provision

Note: Subsectior188(1) is a civil penalty provish (see sectioh317E)

1225B Responsibility of secretary of corporate director for certain

contraventions by corporate director

For the purposes of subsectib®8(1) as it applies to the secretary
of the corporate director, the provisions identifieddumn 1 of

the following table, in addition to the provisions mentioned in
subsectiorl88(1), are taken to be corporate responsibility
provisions:

Provisions that are taken to becorporate responsibility provisions

ltem Column1 Column 2
Provision(s) Topic
1 (a) subsection224T(3); lodgement of notices about the corpore
(b) subsectior1224U(4); director of a CCIV
(c) subsectior1224W(8)
2 (a) subsectiod226P(2); lodgement of notices about the
(b) subsection226Q(2); depositary of a CCIV
(c) subsectiol226S(7);
(d) subsectioi226T(3);
(e) subsectior1226V(2)
3 (a) subsection227(3); lodgement of compliance plans etc.
(b) subsectio227D(4); (retail CCIV only)
(c) subsectiol227E(3)
4 subsectiorl227G(4) lodgement of report of auditaf
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Provisions that are taken to becorporate responsibility provisions

Item  Column 1

Column 2

Provision(s) Topic

compliance plan (retail CCIV only)

5 subsectiorl227K(1)

notifying ASIC when auditor of

compliance plan changes (retail CCIV

only)

1225C Extended obligation of directors of corporate director

(1) For the purposes of Divisidhof Part2D.1, amaterial personal

interest in a matter that relates to the affairs of a CCIV is treated as
being a material personal interest in a matter that relates to the

affairs of the corporate director of the CCIV

Note:

The effect of this subsection is that Divisid of Part2D.1 applies to
directors of the corporate director of a CCIV in relation to material
personal interests those directors have in matters relating to the affairs

of the CCIV.

(2) Subsectior{1) does not affect the operation of Divisipiof

Pat 2D.1 in relation to an interest that, apart from that subsection,
is a material personal interest in a matter that relates to the affairs

of the

corporate director

(3) For an offence based on subsecti®i(1), as it applies to the

director of a corpate director as a result sfibsectior{1) of this
section, strict liability applies to the circumstance, that the director
of the corporate director has a material personal interest in a matter

that relates to the affairs of the CCIV

(4) For the purposeof determining under subsectiv@1(2) whether
the director does not need to give notice of the interest, references
in that subsection to the company are taken to be references to the

CCl

V, unless the reference
or officer, of the company

(5) Nothing in this section limits:

(a) the effect section$91 and 192 have in relation to the director
of the corporate director apart from this Subdivision; or

(b) the effect sectiod93 has in relation to sectioh91and 192

as those sections apply as a result of this section
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EXPOSURE DRAFT

55

S

t

(0]

t

he



© 0 N O

10

11
12

13
14

15
16
17
18
19
20

21
22

23
24

25
26

27
28

29
30
31
32
33

EXPOSURE DRAFT

Note: Section193 is about the interaction of sectidrgsl and 192 with other
laws etc

1225D Right of access to CCIV books

(1) Section198F applies in relation to a director of a corpochtector
of a CCIV as if the person were a director of the CCIV

(2) For the purposes alubsectior{l), a person is taken to cease being
a director of the CCIV if either of the following occurs:

(a) the person ceases to be a director of the corporatetati;

(b) the company of which the person is a director ceases to be
the corporate director of the CCIV

1225E Extended operation of sectiorl99A (about indemnification
and exemption of officer or auditor)

(1) Section199A applies to a CCIV and a ri&dd body corporate of a
CCIV as if:

(a) each of the following were an officer of the CCIV:

(i) an officer of the CCIV;

(i) an officer of the corporate director of the CCIV; and
(b) each of the following were an auditor of the CCIV:

() an auditor othe CCIV;

(i) an auditor of the corporate director of the CCIV

Note: If the CCIV is a retail CCIV, there are additional restrictions: see
section1224P.

(2) Subparagraphd)(a)(i) and (b)(i) are included for the avoidance of
doubt

1225F Extended opeation of section199B (about insurance
premiums for certain liabilities)

(1) Subsectior199B(1) applies to a CCIV and a related body corporate
of a CCIV as if:

(a) each of the following were an officer of the CCIV:

(i) an officer of the CCIV;

(i) anofficer of the corporate director of the CCIV; and
(b) each of the following were an auditor of the CCIV:

() an auditor of the CCIV;
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(i) an auditor of the corporate director of the CCIV

(2) Subparagraphd)(a)(i) and (b)(i) are included for the agtance of
doubt

(3) For the purposes slubsection(1), sectionl99B applies to a retail
CClIV as if paragrapthi99B(1)(b) included a reference to
section1225.

Note: For the duties relevant to the actual officers and auditor of the CCIV,
see subsectioh2240(4).

Subdivision Bd Employees of the corporate director

1225G Retail CCIVd duties owed by employees of corporate
director

(1) An employee of the corporate director of a retail CCIV must not, in
performing functions and exercising powers relating €GCIV:

(a) make use of information acquired through being an employee
of the corporate director in order to:

() gain an improper advantage for the employee or another
person; or

(i) cause detriment to members of the CCIV; or

(b) make improper use dfieir position as an employee to gain,
directly or indirectly, an advantage for themselves or for any
other person or to cause detriment to the members of the
CCIV.

Note: This provision is a civil penalty provision (see secti®17E)

(2) A person mushot intentionally or recklessly contravene, or be
involved in a contravention ofubsectior(l).

Duties under this section prevail in case of conflict

(3) If there is a conflict between a duty owed by an employee of the
corporate director of a retail CZlunder this section and a duty
owed by the employee under P2R.1, the duty owed under this
section prevails

Interaction with other laws etc

(4) Subsectior(1):
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(a) has effect in addition to, and not in derogation of, any rule of

law relating to theluty or liability of a person because of

their office or employment in relation to a corporation; and

(b) does not prevent the commencement of civil proceedings for
a breach of a duty or in respect of a liability referred to in

paragrapha).

Di vi&®iThhre depositary of

Subdivision Ad

The depositary of a CCIV

1226 Depositary compulsory for retail CCIVs, optional for
wholesale CCIVs

(1) A retail CCIV must have a depositary

(2) A wholesale CCIV may have a depositary

(3) ACCl

V must not have merthan one depositary

(4) Depositary of a CCI V, means

t he
of the

Note:

1226A Who can

CClVbs registration
CCIV.

Changes in the depositary take effect only when ASIC alters the

record of regigation: see sectioh226C.

be a depositary

t

a

he
as

(1) Only a body that meets the requirementsuhsectior{2) is
eligible to be the depositary of a CCIV

(2) The requirements are that the body:

(a) is a public company, or a foreign comparyistered under

Division 2 of Part5B.2; and
(b) holds an Australian financial services licence authorising it to
act as depositary of a CCIV; and
(c) meets the independence requirement set out in sd@RBB
in relation to the CCIV

CClI

t

(3) If the depogary of a CCIV ceases to meet the requirements in
subsectior{2), the depositary must notify the corporate director in
writing of that fact within 2 days after so ceasing
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Note: The corporate director must apply to the Court under setfa6P
for the apointment of a temporary depositary

(4) An offence based osubsectior(3) is an offence of strict liability

1226B Independence requirement

(1) A body that is not yet the depositary of a CCIV meets the
independence requirement in this section in iataib the CCIV
unless the body is an entity coveredsifpsectior{3) (about
entities that direct investment decisions for the CCIV) in relation to
the CCIV.

(2) A body that is the depositary of a CCIV meets the independence
requirement in this section relation to the CCIV unless:
(a) the body; or
(b) an agent appointed, or a person otherwise engaged, by the
body under sectioh226F, or an agent or person taken under
subsectiorl226K2) (about sukagents) to be an agent of the
body;
is an entity covered bgubsectior{3) of this section (about entities
that direct investment decisions for the CCIV) in relation to the
CCIV.

Entities that direct investment decisions for the CCIV

(3) Each of the following is covered by this subsectionelation to a
CCIV:

(a) the corporate director;

(b) an agent appointed, or a person otherwise engaged, by the
corporate director under sectit@d24M, or an agent or
person taken under subsecti2P4M?2) (about sukagents)
to be an agent of the corptealirector, if the agent or person
is authorised to perform any of the following functions in
relation to the CCIV:

() portfolio management functions;

(i) investment risk management functions

(4) An entity is not covered byaragraphi3)(b) merely lecause the
entity performs, or is authorised to perform, the following
functions:

(a) managing foreign currency;
(b) managing bank deposits

59
18/12/2018 2:36 PM

EXPOSURE DRAFT



a b~ ODN

0 N O

10

11
12

13

14
15

16
17

18
19

20
21

22

23

24

25
26

27
28

29

30
31
32

EXPOSURE DRAFT

1226C How a depositary of a CCIV is appointed

(1) The appointment under a provision of this Division of a basly
the depositary or temporary depositary of a CCIV is of no effect

unt

i the record of

t he

CCl Vos

body as the depositary or temporary depositary of the CCIV

(2) A body may not be appointed or removed as the depositary
temporary depositary of a CCIV except in accordance with a
provision of this Division

Note 1:

Note 2:

However, a body may become the depositary of a CCIV through the
registration process for the CCIV (see sectibhA82Aand1222D).

Depending on the miumstances, the appointment may be made by the

corporate director, the CCIV, or the Caurt

1226D When the corporate director may appoint a depositary

If a CCIV does not have a depositary, the corporate director may
appoint a body as depositary by laugia notice with ASIC:

(a) nominating as the depositary of the CCIV a body that:
(i) meets the requirements in subsecti@26A(2); and
(i) has consented in writing to being appointed as the

depositary of the CCIV; and

(b) asking ASIC to altertherecr d o f

name the body as

Subdivision Bd

Duties and powers

1226E Functions of depositary

The depositary of a CCIV is to:

(a) hold assets of the CCIV, that are transferred to the
depositary, in the mannegquired by this Act; and

(b) perform the functions conferred on it by this Act

Note:

Lt

t he
he

CCl Vobés
CCl Vos

Division 5 of Part8B.5 is about how CCIV assets must be held

1226F Appointing an agent or engaging a person

(1) The depositary has power to appoint an agent, oneike engage
a person, to do anything that it is authorised to do in connection
with the CCIV (other than its functions under
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subsectiori226@ 1)) (about the depositaryods

responsibility)

Note: In determining whether a depositary meets thepeddence
requirement set out in sectid@26Bin relation to the corporate
director, agents, sdlgents and persons otherwise engaged by the
depositary (and their related bodies corporate) are taken into account:
see subsectioh226B82).

Subagents

(2) An agent appointed, or a person otherwise engaged, by:
(a) the agent or person referred tosimbsectior(l); or

(b) a person who is taken under this subsection to be an agent of
the depositary;

to do anything that the depositary is authorised to dommection
with the CCIV (other than its functions under
subsectiorl22631)) is taken to be an agent appointed by the
depositary to do that thing for the purposes of this section

1226G Depositary to have supervisory responsibility

(1) The depositary of a CCIV must take reasonable care to verify that
the activities covered tsubsectior{2) are carried out in a manner
that complies with:

@the CClVds constitution; and
(b) the provisions of this Act

(2) This subsection covers thallbwing:
(a) issuing, redeeming and cancelling shares in the CCIV;
(b) valuing shares in the CCIV,

(c) allocating assets and liabilities of the CCIV to-$ubds of
the CClV;,

(d) allocating and distributing income of the CCIV

(3) The depositary magot appoint an agent, or otherwise engage a
person, to carry out its functions undaibsectior{l).

1226H Depositary must report breaches to ASIC

(1) A person must comply witBubsectior{2) if:

(a) the person is the depositary, or a former depositdiy,
CClIV; and

(b) the person:
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(i) becomes aware that a breach of this Act has occurred; or

(i) reasonably suspects that a breach of this Act has
occurred; and

(c) the breach or suspected breach:
(i) relates to the CCIV; and

(if) arises in relatiomo the activities covered by
subsectior1226G32); and

(i) is, or would be, in the opinion of the person, a material
breach of this Act

(2) The person must, as soon as practicable and in any case within 10
business days after becoming aware of, soeably suspecting,
the breach, lodge a written report on the matter with ASIC

Note: This provision is a civil penalty provision (see secti@17E)

1226J Depositary to provide officers of CCIV with reasonable
assistance

(1) The depositary of a CCIV mstigive an officer of the CCIV:

@any information in the depositaryos

the officer reasonably requires for the purpose of fulfilling

the officerés responsibilities
(b) any other assistance the offr reasonably requires for the

purpose of fulfilling those responsibilities

Note: The corporate director has a similar obligation to the depositary: see
section1224K.

(2) The officer may give the depositary a written request to give
information covered bparagraphl1)(a).

(3) A depositary that is requested undabsection(2) to give
information must give the information within a reasonable period

1226K Duties owed bydepositary

(1) In exercising its powers and carrying out its duties in relation to the
CClV, the depositary of a CCIV must:

(a) act honestly; and
(b) exercise the degree of care and diligence that a reasonable

n

r

e

person would exer omsiisreand n t he deposi't
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(c) actin the best interests of the CCIV and, if there is a conflict
bet ween the CCIl VO0s

priority to the CCI VO0s

Note:

or

i nterests
i nterests; an

(d) not make use of information acquired through being the
depositary in ordr to:

(i) gain an improper advantage for itself or another person;

(i) cause detriment to the members of the CCIV

This provision is a civil penalty provision (see secti@17E)

Territorial application ofsubsectior{1)

(2) Subsectior{1) does not apply to an act or omission by a foreign
company unless the act or omission occurred in connection with:
(a) the foreign company carrying on business in this jurisdiction;
or
(b) an act that the foreign company does, or proposes to do, in
this jurisdiction; or
(c) a decision by the foreign company whether or not to do, or
refrain from doing, an act in this jurisdiction

1226L Dealing with conflicting duties

If the depositary of a CCIV is a corporation, an obligation placed
on the depositary bihis Subdivision overrides any conflicting
duty an officer or employee of the depositary has under2Peatt

1226M Powers and functions while subfund in liquidation or

receivership

(1) If there is a conflict between a function or power of a liquidator
a subfund of a CCIV, or a receiver of property of a gubd of a
CClV, and a function or power of the depositary, the function or
power of the liquidator or receiver prevails

Note:

A depositary may be instructed in relation to dealing with assets of
subfund by a receiver (see sectid®37Q or liquidator (see

section1238N).

(2) This section does not remove the depositary of a CCIV from office

(3) No't

hing in this secti

or otherwise deal with thgecurity interest

on

affects
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Definitions
(4) In this section:

liquidator includes a provisional liquidator

1226N Regulations may prescribe functional independence
requirements

(1) The regulations may prescribe requirements relating to the doing of
anything that a depositary is authorised to do in connection with a
CClV, to be complied with by persons coveredshpsectior{3) or
(4) in relation to a CCIVThe regulations may presbe:

(a) different requirements for different circumstances; and
(b) different requirements for different classes of entity; and
(c) different requirements for different functions

(2) An entity must comply with any requirements applicable to the
entity under regulations made for the purposesutifsectior{l).

Entities that perform both depositary functions and other functions
(not involving investment decisions) for the CCIV

(3) An entity is covered by this subsection in relation to a CCIV if the
entiy is both:
(a) either of the following:
() the depositary of the CCIV;

(i) an agent appointed, or a person otherwise engaged, by
the depositary under secti@@26F, or an agent or
person taken under subsecti2P6K2) (about
subagents) to be an ageof the depositary; and

(b) an agent appointed, or a person otherwise engaged, by the
corporate director of the CCIV under sectii??4M, or an
agent or person taken under subsecti??4M?2) (about
subagents) to be an agent of the corporate director

Note: The kinds of functions the person would be authorised to perform
would not include portfolio management functions or investment risk
management functionfuthorising the depositary or an agent of the
depositary to perform those kinds of functionawdoresult in the
depositary failing to meet the independence requirement: see
section1226B.
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Entities that perform depositary functions and are also related

bodies corporate of entities that direct investment decisions for the

CClv

(4) An entity is coveed by this subsection in relation to a CCIV if the

entity

(a) a body corporate that is either of the following:

is both:

() the depositary of the CCIV;

(i) an agent appointed, or a person otherwise engaged, by

the depositary under secti@@26F, or anagent or
person taken under subsecti2P6K2) (about
subagents) to be an agent of the depositary; and
(b) a related body corporate of an entity covered by
subsectiorl226BQ3) in relation to the CCIV

Strict liability offence

(5) An offence based osubsection(2) is an offence of strict liability

Subdivision Cd

Changing the depositary

1226P Depositary becomes ineligible

(1) This section applies if the depositary of a CCIV does not meet the

requirements in subsectia226A(2).

Note:

The depositarynust notify the corporate director in writing if this

happens: see subsectib?26A(3).

(2) Within 21 days (or a longer period allowed in writing by ASIC) of

the depositary no longer meeting the requirements in

subsectiorl226A(2), the corporate directonust lodge a notice
with ASIC:

(a) nominating as the new depositary of the CCIV a body that:
(i) meets the requirements in subsecti@26A(2); and
(i) has consented in writing to being appointed as the

depositary of the CCIV; and

(b) askingASICtoht er the record of the CCI Vds
name the body as.the

CCl Vobs

(3) If the corporate director fails to appoint a new depositary within
the period mentioned isubsectior{2), an application to the Court
for appointment of a temporadgpositary under sectidi226U
may be made by either of the following:
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(a) ASIC;
(b) a member, or group of members, of the CCIV

(4) An offence based osubsectior{2) is an offence of strict liability

1226Q Retirement of depositary

(1) If the depogary of a CCIV wants to retire as depositary, it must
notify the corporate director of the CCIV of its intention to retire
and explain its reason for wanting to retire

(2) Within 21 days of receiving from the depositary a notice of
intention to retirethe corporate director must lodge a notice with
ASIC:

(a) nominating as the new depositary of the CCIV a body that:
(i) meets the requirements in subseci@26A(2); and

(i) has consented in writing to being appointed as the
depositary of the CCIV; ah

(b)asking ASIC to alter the record of t

name the body as.the CCI Vds

(3) If the corporate director fails to appoint a new depositary within
the period mentioned isubsectior{2), an application to the Court
for appintment of a temporary depositary under sectipB6U
may be made by the depositary of the CCIV

(4) An offence based osubsectior(2) is an offence of strict liability

1226R Replacement of depositary by corporate director

(1) If the corporate direor of a CCIV wants to replace the depositary
of the CCIV, it may lodge a notice with ASIC:

(a) nominating as the new depositary of the CCIV a body that:
(i) meets the requirements in subsecti@26A(2); and

(i) has consented in writing to being appethas the
depositary of the CCIV; and

(b)asking ASIC to alter
name the body as.the CCI Vds

(2) The corporate director must notify the members of the CCIV in
writing within 7 days after lodging the nio¢ with ASIC

(3) The written notice must:
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(@set out the corporate directords rea
depositary; and

(b) identify the body hominated by the corporate director as the
new depositary of the CCIV

(4) The notice is to be given in tBame manner as a notice is given
under sectior252G (as that section applies under secti®20B).

(5) An offence based osubsectior(2) is an offence of strict liability

1226S Replacement by members

(1) If the members of a CCIV want to replace tlepaisitary, the
members may take action under P243t4 (as that Part applies to
the CCIV under sectioh229A) for the calling of a meeting of the
CClVé6s members to consider and vote on

(a) a special resolution that the current depositary should be
removel (thefirst resolution); and

(b) a special resolution choosing a body to be the new depositary
(thesecond resolutioh

2)The notice of meeting of the CCIV0Os me
(a) set out the intention to remove the current depositary; and
(b) nominateas the new depositary of the CCIV, a body that:
(i) meets the requirements in subsecti@26A(2); and

(i) has consented in writing to being appointed as the new
depositary of the CCIV

First resolution is not passed

(3) If the first resolution is ngbassed, the CCIV is taken not to have
removed the depositary and not to have appointed a new
depositary

First resolution only is passed

(4) If the first resolution is passed, but the second is not, the CCIV is
taken not to have removed the depositary ot to have
appointed a new depositary

(5) If subsectior{4) applies, an application to the Court for
appointment of a temporary depositary under sedi26Umay
be made by either of the following:
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(a) the corporate director of the CCIV;
(b) the depositary of the CCIV

Resolutions are pass@dippointment of depositary

(6) If both the first resolution and the second resolution are passed, the

CCIV is taken, on the day of the meeting, to have appointed the

body nominated in the notice mentionedutsection(2) as the

new d

(7) The corporate director must, as soon as practicable and in any

epositary

event within 2 business days after the appointment, lodge a notice

wi t
name

h ASI C asking it
the body abke depositary of the CCIV

to

al ter

(8) An offence based osubsectior(7) is an offence of strict liability

1226T Wholesale CCIVO removal of depositary

Removal initiated by corporate director

(1) If the corporate director of a wholesale CCIV wants to rentloge
depositary of the CCIV without replacing the depositary with a

new depositary, it must
members to vote on a special resolution to remove the depositary
of the CCIV.

Removal initiated by members

cal |

(2) If the member®f a wholesale CCIV want to remove the

depositary without replacing the depositary with a new depositary,
the members may take action under R&# (as that Part applies

to the CCIV under sectioh229A) for the calling of a meeting of

t he

CCI V 6te consielanand vow on a special resolution

to remove the depositary of the CCIV

Removal of depositary

(3) If the special resolution to remove the depositary is passed, the

CCIV is taken to have removed the depositary of the CChé

corporate directomust, as soon as practicable and in any event

t he

recor

a members

within 2 business days after the resolution is passed, lodge a notice

wi t

h ASI C asking it

remove the depositary

t o

al ter
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(4) An offence based osubsectior{3) is anoffence of strict liability

1226U Appointment of temporary depositary by Court

(1) On application under subsecti@t826R3), 1226(3) or 122635),
the Court may, by order:

(a) if the CCIV has a current depositéryemove the current
depositary; and
(b) appoint a body as the temporary depositary of the CCIV

(2) The Court must not make an order unsigsectior{1) unless:
(a) the Court is satisfied that:
() the order is in the interests of the members of the CCIV;

(b) the body has consented in writing to being appointed as the

and

(i) the body meets the regeiments in
subsectior1226A(2); and

CClV6s temporary

depositary

(3) The Court may make any further orders that it considers
appropriate

(4) The person who made the application for the onalest, as soon as

practicable and in any event within 2 business days after the

Courtds order appointing the
with ASIC asking it

name the body appointed by the Courthestemporary depositary
of the CCIV.

t o

al ter

(5) An offence based osubsectior{4) is an offence of strict liability

1226V Corporate director to initiate appointment of permanent
depositary

(1) This section applies if the Court appoints a temporary deppsita

a CCIV under sectioh226U.

(2) The corporate director must, within the period applicable under

subsectior{3), lodge a notice with ASIC:

(a) nominating as the permanent depositary of the CCIV a body
(which may be the temporary depositary) that:

(i) meets the requirements in subsecti@26A(2); and
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(i) has consented in writing to being appointed as the
depositary of the CCIV; and
(b)asking ASIC to al

ec
name the body as. S

r
Vo
(3) Thenotice must be lodged within:

(a) unlessparagrapl{b) applie® 3 months of the appointment;
or

(b) if the Court has extended the period unsldrsectior{4)o
the extended period

(4) The Court may, on application by the corporate director, grant an
extersion of the period referred to paragraph{3)(a).

(5) An offence based osubsectior{2) is an offence of strict liability

1226W Application to Court if permanent depositary not appointed

(1) This section applies if:
(a) atemporary depositary isqinted by the Court under
section1226Yy and
(b) the corporate director fails to lodge a notice with ASIC
nominating a permanent depositary within the period
applicable under subsecti@@26\(3).

(2) An application to the Court for a winding up of dletsubfunds of
the CCIV must be made by the corporate director of the CCIV

Note: For provisions about winding up a stiund of a CCIV, see Divisiod
of Part8B.6.

(3) An application to the Court for a winding up of all the $ubds of
the CCIV may benade by any of the following, if the corporate
director does not do so:

(a) ASIC;
(b) a member, or group of members, of the CCIV

(4) On an application under this section, the Court may order the
winding up of all the sutfunds of the CCIV

70
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SubdivisionDd Consequences of changing the depositary

1226X Former depositary to hand over books and provide
reasonable assistance

(1) If the depositary of a CCIV changes, the former depositary must:

(a) as soon as practicable, and in any event within 5 business
days, after ceasing to be the depositary, give the new

depositary any books in the former
control that this Act requires to be kept in relation to the
CCIV; and

(b) give other reasonable assistance to the new depositary to
facilitate the change of depositary

(2) An offence based osubsectior{l) is an offence of strict liability

1226Y Rights, obligations and liabilities of former depositary

(1) If the depositary of a CCIV changes, the rights, obligations and
liabilities of the former depositary in relation to the CCIV become
rights, obligations and liabilities of the new depositary

(2) Despitesubsectior{l), the following rights and liabilities remain
rights and liabilities of the former depositary:

(a) any right of the famer depositary to be paid fees for the
performance of its functions before it ceased to be the
depositary;

(b) any right of the former depositary to be indemnified for
expenses it incurred before it ceased to be the depositary;

(c) any right, obligatioror liability that the former depositary
had as a member of the CCIV;

(d) any liability for which the former depositary could not have
been indemnified out of the assets of the CCIV if it had
remained the CClV6és depositary;

(e) any liability arising oubf a contravention by the former
depositary of a provision of this Act

12267 Effect of change of depositary on documents etto which
former depositary is party

(1) If the depositary of a CCIV changes, a document relating to the
CCIV:

71
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(a) to which theformer depositary is a party, in which a
reference is made to the former depositary, or under which
the former depositary has acquired or incurred a right,
obligation or liability, or might have acquired or incurred a
right, obligation or liability if ithad remained the depositary;
and

(b) that is capable of having effect after the change;
has effect as if the new depositary (and not the former depositary)

were a party to it, were referred to in it or had or might have

acquired or incurred the right, aightion or liability under it

(2) Subsectior{1) does not apply to a right, obligation or liability that

remains a right, obligation or liability of the former depositary

because of subsectid226Y(2).

1226ZA Officers of depositary have qualified privilege in certain
cases

The following have qualified privilege in proceedings for
defamation in respect of a statement to ASIC in connection with
this Subdivision or Subdivision C:

(a) officers and employees afdepositary or former depositary;

(b) former officers and former employees of a depositary or

former depositary

Di vi ®iCompl i ance pl an

Subdivision A0 Documenting the compliance plan

1227 Requirement for compliance plan

(1) A retal CCIV must have a compliance plan

Note:

(2) A wholesale CCIV is not required to have a compliance.plan

(3) A CCIV must lodge a copy of its compliance plan with ASIC
within 14 days of becoming a retail CCIVhe copy must be

f

or

ret ai

A copy of the compliance plan must be lodged with ASIC with the
application to register a CCIV that is to be a retail CCIV: see

subsectior1222A6).

signed by all the directors of the corporate director

Note:

Section1222Jdefinesretail CCIV.
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(4) An offence based osubsectior(3) is an offence of strict liability

1227A Contents of the compliance plan

The compliance plan of a retail CCIV must set out adequate

measures that the corporate director is to apply in fulfilling its
responsibilities in relation to the CCIV to ensucenpliance with

t hi

s Act and the CCI V06s

constitution

1227B Compliance plan may incorporate provisions from another

CCl

Vos pl an

(1) The compliance plan of a retail CCIV may be expressed to
incorporate specified provisions of a compliance plan of another

CCIV, provided both CCIVs have the same corporate direCher

provisions may be incorporated as in force at a specified time, or as
in force from time to time

(2) The specified provisions, as in force at the specified time, or as in
force from time tdime (as the case requires) are taken to be
included in the plan

1227C ASIC may require further information about compliance

plan

(1) ASIC may give the corporate director of a retail CCIV a direction,

in writing, to give ASIC information about the argements
contained in the compliance plarhe direction must specify the

period (which must be at least 14 days after the direction is given)
within which the corporate director must give the information

(2) The corporate director must comply with theedtion within the
period specified

(3) An offence based osubsectior(2) is an offence of strict liability

1227D Changing the compliance plan

Cor
D) The

compliance plan arepeal it and replace it with a new compliance

plan

porate directords powers

corporate director

of

a
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ASIC may require modifications

(2) ASIC may give the corporate director of a retail CCIV a direction,

I n

writing, to modify
direction, to ensure that theapl is consistent with sectidr227A.
The direction must specify the period (which must be at least 14
days after the direction is given) within which the corporate
director must make the modification

(3) The corporate director must comply with the di@ttvithin the
period specified

Lodgement of modification or new plan

(4) The corporate director must lodge with ASIC a copy of a

mo d

compliance plan within 14 days after the modification is made or

i fication of t he

theold plan is repealedhe copy must be signed by all the
directors of the corporate director

(5) An offence based osubsectior(3) or (4) is an offence of strict
liability .

1227E ASIC may require consolidation of compliance plan to be

lodge

(1) ASIC may give the corporate director of a retail CCIV a direction,

I n

plan with ASIC The direction must specify the period (which must

d

writing, to |l odge

the CCIlIVds compl
CCIl Vs compliance
consolidated c

a

be at least 14 days after the direction is given) within wtkieh
corporate director must lodge the consolidation

(2) The consolidation must set out:
(a) the plan as modified to the time of lodgement; and

f required bdytheulbtexCod movislong ect i on
taken to be included in the plan by subsetli22782).

(b) i

(3) The corporate director must comply with the direction within the
period specified in the notice

(4) An offence based osubsectior(3) is an offence of strict liability
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Subdivision Bd Auditing the compliance plan

1227F Engaging auditor

(1) The corporate director of a retail CCIV must ensure that at all
times a registered company auditor, an audit firm or an authorised
audit company is engaged to audit comp
compliance plan in accordance with this sectidns audior, firm
or company is referred to as theditor of the compliance plan

(2) An offence based osubsectior{l) is an offence of strict liability

(3) A person is not eligible to act as the individual auditor, lead auditor
or review auditor of theompliance plan if the person is:

(a) the corporate director; or

(b) an associate of the corporate director; or
(c) the depositary; or

(d) an associate of the depositary; or

(e) an agent holding assets of the CCIV on behalf of the
depositary or an agsiate of an agent of that kind; or

Hthe auditor of the corporate directo

(4) However:

(a) the auditor of the compliance plan and the auditor of the
corporate directoros financial state
same firm of audors or audit company; and

(b) the lead auditor or review auditor of the compliance plan (on
the one hand) and the lead auditor or review auditor of the
corporate directordés financial state
may work for the same firm of auditors audit company

(5) This Subdivision does not prevent the corporate director from
arranging for the auditor of the compliance plan to carry out audits
in addition to those required by this Subdivision

1227G Audit and audit report

(1) Within 3 months fier the end of a financial year of the retail
CClV, the auditor of the compliance plan must:

@examine the CCIV6s compliance pl an;
(b) carry out:

75
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(i) if the CCIV has only had one corporate director during

the financial year an audit of the corpart e di rect or 6s

compliance with the compliance plan during the

financial year; or

(if) if the CCIV has had more than one corporate director

during the financial yeér an audit of each corporate

directordés compl i
thatparo f t he financi
corporate director; and

(ccgive to the CCIlIVO0s

states whether, i n the

ance wi

al year

current

() the corporate director, or each corporate director,
complied withthe CCI8d s compl i ance

financial year or that part of the financial year when it
was the CCIVb6s corporate

(i) the plan continues to meet the requirements of this

Division.

(2) The auditor of the compliance plan:

(a) has a right ohccess at all reasonable times to the books of

t

(b) may require an officer of the corporate director to give the

he CCIV; and

audi

th the

co
to

pl an

director;

auditor information and explanations for the purposes of the
audit

(3) An off

icer of the corporate director must:

(a) allow the auditor of the compliance plan to have access to the
books of the CCIV; and

(b) give the auditor information or an explanation required under
subsectior{2); and

(c) otherwise assist the conduct of the audit

@ The

corporate director

mu st

subsectior{l) with ASIC at the same time as the financial
statements and reports in respect of the CCIV are to be lodged with
ASIC (see section892, 319 and 232Q.

(5) The auditor of theompliance plan has qualified privilege in
respect of:

(a) a statement made in a report unsigosectior{1); or
(b) a notification to ASIC under any of the following:

(i) paragrapi227H21)(c);
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(i) paragrapt227H2)(c);

(i) paragrapt227H3)(d).

(6) An offence based osubsectior{l), (3) or (4) is an offence of strict
liability .

1227H Contraventions by auditor

Contravention by individual auditor

(1) An individual auditor conducting an audit of a compliance plan
contravenes this subsection if:

(a) the auditor is aware of circumstances that:
() the auditor has reasonable grounds to suspect amount to

(iif)

(c) the auditor does not notify ASIC in writing of those

a contravention of this Act; or

(i) amount to an attempt, in relation to the audit, by any
person to unduly influence, coerce, manipulate or
mislead a person involved in the conduct of the audit

(seesubsectior{7)); or

amount to an attempt, by any person, to otherwise

interfere with the proper conduct of the audit; and
(b) if subparagrapte)(i) applies:

(i) the contravention is a sidimant one; or

(i) the contravention is not a significant one and the auditor
believes that the contravention has not been or will not
be adequately dealt with by commenting on it in the

auditords report or
directors;and

bringing

circumstances as soon as practicable, and in any case within

7 days, after the auditor becomes aware of those

circumstances

Contravention by audit company

(2) An audit company conducting andiuof a compliance plan
contravenes this subsection if:

(a) the lead auditor for the audit is aware of circumstances that:
() the lead auditor has reasonable grounds to suspect

amount to a contravention of this Act; or

(i) amount to an attempt, inlation to the audit, by any
person to unduly influence, coerce, manipulate or
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mislead a person involved in the conduct of the audit

(seesubsectior{7)); or

(i) amount to an attempt, by any person, to otherwise
interfere with the proper conduct of thed#; and

(b) if subparagrapta)(i) applies:

() the contravention is a significant one; or

(ii) the contravention is not a significant one and the lead
auditor believes that the contravention has not been or
will not be adequately dealt with lmpmmenting on it in

the auditorbés report

directors; and

or bringing

(c) the lead auditor does not notify ASIC in writing of those
circumstances as soon as practicable, and in any case within

7 days, after the lead auditor becenagvare of those

circumstances

Contravention by lead auditor

(3) A person contravenes this subsection if:

(a) the person is the lead auditor for an audit of a compliance
plan; and

(b) the person is aware of circumstances that:

(iii)

(i) the person has reasable grounds to suspect amount to

a contravention of this Act; or

(i) amount to an attempt, in relation to the audit, by any
person to unduly influence, coerce, manipulate or
mislead a person involved in the conduct of the audit

(seesubsectior{7)); or

amount to an attempt, by any person, to otherwise

interfere with the proper conduct of the audit; and
(c) if subparagraptb)(i) applies:
(i) the contravention is a significant one; or

(ii) the contravention is not a significant one and thequers
believes that the contravention has not been or will not
be adequately dealt with by commenting on it in the

audi tord6s report
directors; and

or

bringing

(d) the person does not notify ASIC in writing of those
circumstances aoon as practicable, and in any case within

7 days, after the person becomes aware of those

circumstances
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Significant contraventions

(4) In determining for the purposes of this section whether a
contravention of this Act is a significant one, have régar

(a) the level of penalty provided for in relation to the
contravention; and

(b) the effect that the contravention has, or may have, on:

() the overall financial position of a stibnd of the CCIV;
or

(i) the adequacy of the information availlbout the
overall financial position of a stfioind of the CCIV;
and

(c) any other relevant matter

(5) Without limiting paragrapt{4)(a), a penalty provided for in
relation to a contravention of a provision of F2ivt.2 or 2M3
includes a penalty forfling to take reasonable steps to comply
with, or to secure compliance with, that provision imposed on each
of the following:

(a) the corporate director, because of the operation of
sectiors 344 andl232V

(b) a director of the corporate director, besawf the operation
of sectiors 344 andl232V.

Fault-based offence

(6) A person commits an offence if the person contravenes
subsectior{l), (2) or (3)

Person involved in audit

(7) In this section:

person involved in the conduct of an auditeans:
(a) the auditor; or
(b) the lead auditor for the audit; or
(c) the review auditor for the audit; or
(d) a professional member of the audit team for the audit; or
(e) any other person involved in the conduct of the audit

79
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1227J Removal

and resignation of aditors

Removal of auditor by corporate director

(1) The corporate director of a retail CCIV:
(a) must remove the auditor of the compliance plan if the auditor

becomes ineligible under subsecti®2?7K3) to act as

auditor of the compliance plan; and

() may, with ASI CO6s written

compliance plan

(2) An offence based oparagraph{1)(a) is an offence of strict
liability .

Resignation of auditor

(3) The auditor of the compliance plan may resign by written notice to
thecorporate director if:

(a) the auditor:

(i) applies to ASIC in writing for its consent to the
resignation; and

(if) gives the corporate director written notice of the
application at or about the same time as applying to

ASIC; and

(b) ASIC consents tde resignation

(4) As soon as practicable after receiving the application, ASIC must
notify the auditor and the corporate director whether it consents to
the resignation

(5) A statement by the auditor in the application or in answer to an

inquiry by ASC relating to the reasons for the application:

(a) is not admissible in evidence in any civil or criminal
proceedings against the auditor (other than proceedings for a
contravention of sectioh308); and

(b) may not be made the ground of a prosecutibhef than a
prosecution for a contravention of sect808), action or
suit against the auditor

A certificate by ASIC that the statement was made in the

application, or in answer to an inquiry by ASIC, is conclusive
evidence that the statement was salena

6) The

auditordéds resignation

t akes
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(a) the day (if any) specified in the notice of resignation; or
(b) the day ASIC consents to the resignation; or
(c) the day (if any) fixed by ASIC for the purpose

1227K Action on change of auditor of compliance plan

(1) If the auditor of the compliance plan of a retail CCIV changes, the
corporate director must, within 7 days and in the prescribed form,
ask ASIC to alter the record
name of the new auditor as th
plan ASIC must comply with the request if the change complies
with this Act

(2) An offence based osubsectior{l) is an offence of strict liability
Di vi&®iMember protection

Subdivision Ad Related party transactions by retail CCIVs to
be approved at subfund level

1228 Application of Chapter 2E to retail CCIVs

(1) Subiject to this Part, Chapt2E applies:
(a) to a retail CCIV in the same way as it applies to a public
company; and
(b) to an entity a retail CCIV controls in the same way as it
applies to an entity a public company controls

(2) In its application in relation to a retail CCIV, the members whose
interests the rules in Chap®E are designed to protect are:

(a) if onesubfund would be affected by the giving of the
relevant financial benefit to the related pérthe members,
as a whole, of that stiiond; or

(b) if 2 or more sukfunds would be affected by the giving of the
relevant financial benefit to the related péarthe members,
as a whole, of each such stuimd.

(3) Chapter2E does not apply to a wholesale CCIV

1228A Need for member approval for financial benefit

(1) Section208 applies in relation to a retail CCIV as if:

81
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(a) the members whose approval is regdio be obtainedinder
subparagrapB08(1)(a)(i) were the members of the gubd
of the CCIV that would be affected by the giving of the
financial benefit; and

(b) the member approval mentionedparagrapl{a) were
required to be given in the way sett in section®17 to 227
(as modified by this Part)

Note 1:  For the civil and criminal liability of a person involved in a
contravention of sectioR08 as it applies to a retail CCIV under this
section, see sectidD9.

Note 2:  For provisions about mérys of members of sulunds, see
section1229A.

Note 3:  Some kinds of financial benefits are prohibited by sect@®A to
199C For CCIVs, those sections have an extended application: see
sectionsl225Eand1225F.

(2) If the giving of a financial bengfwould affect 2 or more
subfunds of the CCIV, paragra®08(1)(a) applies as if it
required the CCIV or entity to:
(a) obtain the approval of each affected-$ubd in the way
mentioned irsubsectior{1) of this section; and
(b) give the benefit withi 15 months after the first such approval
is given

Exception for certain fees and indemnities payable to corporate
director

(3) Subsectior208(1) does not apply in relation to a financial benefit
if:

(a) the financial benefit is fees, or an indemnitype given to
the corporate director by the CCIV; and

(b) the corporate director is entitled to the fees, or the indemnity,
under provisions of the constitution; and

(c) the provisions comply with sectidr224P(about fees and
indemnities must be avalike only in relation to the proper
performance of duties)

1228B Exceptions not available for a retail CCIV

(1) The following provisions obivision 2 of Par2E.1 do not apply
where the financial benefit is, or is to be, given by a retail CCIV
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(a) sedion 211 (which deals with remuneration and

reimbursement for an officer or employee);
(b) section213 (which deals with small amounts given to a
related party);
(c) section214 (which deals with financial benefits given to a
closely held subsidiary)

(2) Subsectior{1) does not affect the application of those provisions
where the financial benefit is, or is to be, given by an entity the
retail CCIV controls

1228C Requirements for explanatory statement to members

(1) Section219 applies to a retail Q¢ as if:
(a) the requirements in paragraphs 219(1)(c) and (d) applied in
relation to:

(2) An example of the kind of information referred to in
paragraph{1)(b) is the kind of information mentioned in

() the corporate director of the CCIV; and

(i) each director of the corporate director of the CCIV; and

(b) the requirement in paragra@gi9(1)(e) were a requiremito
set out all other information that:

(i) is reasonably required by members in order to decide

whether or notitisinthesdfbu n d 6 s
proposed resolution; and

nterests

(if) is known to the corporate director of the CCIV or to any
of thedirectors of the corporate director of the CCIV

subsectior219(2)

1228D Modified

references

Division 3 of Part2E.1 of Chapte2E applies in relation to a retail

CClv

as if:

(a) areference to a general meeting were instead a reference to a

meeting of the members of the affected-furd; and

(b) a reference to sectidb0D were instead a reference to
section253B.

1228E Related parties of a CCIV

(1) Section228 does not apply in relation to a CCIV
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Corporate director etc

(2) The following are related parties of a CCIV:
(a) the corporate director of the CCIV;
(b) an entity that controls the corporate director of the CCIV;
(c) an agent of, or person engaged by, the corporate director

Directors and their spouses

(3) The following persons are related parties of a CCIV:
(a) directors of the corporate director of the CCIV;,

(b) directors (if any) of an entity that controls themarate
director of the CCIV;

(c) if the corporate director of the CCIV is controlled by an
entity that is not a body corporéteeach of the persons
making up the controlling entity;

(d) spouses of the persons referred tpanagraphga), (b) and
().

Relatives of directors and spouses

(4) The following relatives of persons referred tesubsectior{3) are
related parties of the CCIV:
(a) parents;
(b) children

Entities controlled by other related parties

(5) An entity controlled by a related pamgferred to irsubsection{2),
(3) or (4) is arelated party of the CCIV unless the entity is also
controlled by the CCIV

Related party in previous 6 months

(6) An entity is a related party of a CCIV at a particular time if the
entity was a related partf the CCIV of a kind referred to in
subsectior{2), (3), (4) or (5) at any time within the previous 6
months
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Entity has reasonable grounds to believe it will become related

party in future

(7) An entity is a related party of a CCIV at a particular tifrtae

entity believes or has reasonable grounds to believe that it is likely

to become a related party of the CCIV of a kind referred to in
subsectior{2), (3), (4) or (5) at any time in the future

Acting in concert with related party

(8) An entity isa related party of a CCIV if the entity acts in concert

with a related party of the CCIV on the understanding that the

related party will receive a financial benefit if the CCIV gives the

entity a financial benefit

Subdivision Bd Rights and remedies of merbers of a CCIV

1228F Grounds for Court order

In addition to the grounds in secti@2, the Court may also make
an order under sectidB3, in respect of a CCIV, if a matter listed

in paragrapt232(a), (b) or (c) is contrary to the interests of the
memiers as a whole of one or more dubds of the CCIV

1228G Orders the Court can make

Court may appoint receiver etof any or allofasuh und 6 s

property
(1) Paragraph 233(1)(h) has effect in relation to a CCIV as if the
reference in that paragraph

a referencéo the property of a sufund of the CCIV

Note: A receiver may only be appointed in relation to property of a
paticular subfund of a CCIV: see sectidl?37B.

Order altering constitution

(2) Subsectior233(3) applies to a CCIV as if the reference to
section136 were a reference to:

(a) if the CCIV is a retail CCI¥ section1223D or
(b) if the CCIV is a wholesal€CIVOt he CCIl Vos.
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1228H Applying

(1) For the purposes of subsect@si7(3), a person is a third party if
the company is a CCIV and the person is not a related party of the

CCIV.

for and granting leave

(2) Paragraph 237(4)(a) does not appiyatCCIV.

Note:

Related partyin relation to a CCIV, is defined in sectia@828E

1228J Varying and cancelling class rights

In its application to a CCIV whose constitution does not set out the

procedure for varying or cancelling rights attached toeshir a
class of shares, subsect®f6B(2) is taken to require a special
resolution of the members of the siulnd of the CCIV to which

the shares are referable, instead of a special resolution of the

CClIV.
Note:

Paragraphs 246B(2)(c) and (d) will alsguéee either a special

resolution of members of the affected class or the written consent of

members with at least 75% of the votes in the class

1228K Certain actions taken to vary rights etc

If:

(a) a CCIV has a sufund to which only one class dfares is
referable (thexisting share} and

(b) the CCIV issues new shares that are also referable to that

subfund; and

(c) the rights attaching to the new shares are not the same as the
rights attached to the existing shares; and

(d) the rights attehing to the new shares are not provided for in:
on;

the issue is taken to vary the rights attached to the existing shares

) the CClIVOs constituti

(i) a notice, document or resolution that is lodged with

ASIC;

1228L Company must lodge documents ahresolutions with ASIC

Subsectior246F(3) applies to a CCIV in the same way as it applies

to a public company

Note:

Failure to comply with subsecti®46F(3) is an offence: see
subsectior1311(1) and Schedul
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Subdivision Cd Civil liability of corporate director to members

1228M Civil liability of corporate director to members

(1) A member of a CCIV who suffers loss or damage because of
corporate di
provision of this Chapter may recover the amafrthe loss or

con

damage by action against the corporate director whether or not the
corporate director has been convicted of an offence, or has had a
civil penalty order made against it, in respect of the contravention

duct of the CCIlI V6bds

(2) An action undesubsectiorfl) must be begun within 6 years after
the cause of action arises

(3) This section does not affect any liability that a person has under
other provisions of this Act or under other laws

Di vi ®iMereti ngs

Subdivision Ad

Directorso meet.

1229 Resolutions of CCIVs

ngs

(1) The corporate director of a CCIV may pass a resolution by the
directors of the corporate director passing a resolution that:

(a) expressly states that the resolution is passed on behalf of the

corporate director in its capaciig corporate director; and

(b) if the corporate director is the corporate director of more than
one CCI\® expressly states the CCIV on behalf of which the

resolution is passed

(2) Part2G1 (about directors?o

(3) To avoid doubt,subsectior{2) does not affect:

(a) the application of PaG.1 to a resolution of, or a meeting
of, the directors of the corporate director of a CCIV; or

meetings)

(b) the applicationof Pa2G.3 (about mi nut es
access to minutes) to esolution passed under
subsectior{l).
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Subdivision Bd Meetings of members of CCIVs or sufunds

1229A Meetings of members of CCIVs

(1) Parts2G.2 (about meetings of members of companies) an8 2G
out minutes and member ®a

(ab
CClv

or its members

(2) Subject to the modifications set out in this Subdivision, P@4
(about meetings of members of registered managed investment
schemes) applies in relation to a CCIV and its members as if:

(a) the CCIV were a registeredrsgme; and

(b) the members of the CCIV were the members of that scheme;
and

(c) the corporate director of the CCIV were the responsible
entity of that scheme; and

(dthe CClVés compliance
scheme

pl an

(3) Any power to pescribe, for the purposes of a provision of
Part2G.4, a number of members of a particular registered scheme
or class of scheme includes a power to prescribe, for the purposes
of that provision as it applies under this section, a number of
members of:

(a) a particular CCIV; or

(b) a particular class of CCLV
Subsection252B(1A), 252L(1A) and 252N(2A) provide for the

Note:

prescribing of numbers of members

1229B Meetings of members of sudunds

(1) Subiject to the modifications set out in tBigbdivision, Par2G.4
(about meetings of members of registered managed investment
schemes) applies in relation to a gubd of a CCIV and the
members of the sutund as if:

(a) the subfund were a registered scheme; and

(b) the members of the stibnd were the members of that
scheme; and
(c) the corporate director of the CCIV were the responsible
entity of that scheme; and

(d) t

he CClV6s compliance

scheme

pl an
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(2) Any power to prescribe, for the purposes of a provisif
Part2G.4, a number of members of a particular registered scheme

or class of scheme includes a power to prescribe, for the purposes

of that provision as it applies under this section, a number of
members of:

(a) a particular sutfund of a CCIV; or
(b) a particular class of stfiinds of one or more CCIVs

Note: Subsection252B(1A), 252L(1A) and 252N(2A) provide for the
prescribing of numbers of members

1229C Auditors of scheme compliance plans

In applying a provision of Pa®G.4 in relation taa wholesale
CClV, or a sufund of a wholesale CCIV, disregard any

application of the provision in relation to the auditor of the scheme

compliance plan

Note: Provisions that apply in relation to the auditor of the scheme
compliance plan are subsecti@®G(1), 252H(1) and 252T(1)

1229D Copy of the register of memberd sub-funds

(1) Subsectior252C(3) does not apply in relation to a CCIV or a
subfund of a CCIV

(2) To call a meeting of the members of a CCIV, the members
requesting the meeting may ahle CCIV under sectioh73 for a
copy of the register of members

(3) To call a meeting of the members of a-$ubd of a CCIV, the
members requesting the meeting may ask the CCIV under
section173 for a copy of so much of the register of members as
relaes to membership of the sfund.

(4) Despite paragraph73(3)(b), the CCIV must, without charge, give
the members requesting the meeting:
(a) if subsectior{2) of this section appliésthe copy of the
register; or
(b) if subsectior{3) of this section@plied so much of the
register of members as relates to membership of the
subfund.

(5) An offence based osubsectior{4) is an offence of strict liability
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1229E Me mb

er so

resol utions

(1) Subsectior252L(1B) applies in relation to a CCIV as if:

(a) the requirement in paragra@®2L(1B)(c) that the registered

scheme be listed did not apply; and

(b) the resolution is subject to a further requirement that it must

not treat members of any stind of the CCIV differently

from members of any other sfilnd of the CCIV.

(2) Subsectior252L(1B) applies in relation to one or more gubds
of a CCIV as if:

(a) paragrapt252L(1B)(c) did not apply; and

(b) the resolution is subject to a further requirement that it must

not affect the interests of any membéany other sufund
of the CCIV.

1229F Voting at

meetings of members

(1) Section253C and 253D do not apply in relation to a CCIV or a
subfund of a CCIV.

(2) At a meeting of members of a CCIV:
(a) on a show of hands, each member has 1 vote; and
(b) on a poll, each member has 1 vote for each dollar of the value

of the total shares in the CCIV that the member holds; and

(c) the chair has a casting vote, and also, if the chair is a
me mber , any vote
member; ad

(d) if a share is held jointly and more than one member votes in
respect of that shadeonly the vote of the member whose

t he

chai

name appears first in the register of members counts

(3) At a meeting of members of a stund of a CCIV:
(a) on a show of handeach member has 1 vote; and

(b) on a poll, each member has 1 vote for each dollar of the value
of the total shares in the CCIV that:

(i) are held by the member; and
(ii) are referable to the sdbnd; and

(c) the chair has a casting vote, and alsthéfchair is a
me mber , any vote
member; and

t he

chai
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(d) if a share that is referable to the gubd is held jointly and

more than one member votes in respect of that 8haméy

the vote of the member whose name appi@atsn the

register of members counts

1229G Corporate director and associates cannot vote if interested in

resolution

(1) Section253E applies in relation to a CCIV as if the associates of
t he

t he

corporate director

asso@tes

(2) Section253E applies in relation to a s@ind of a CCIV as if the
ociates of the corporate
associates, were alsothedulh n d 6 s

ass

1229H How to work out the value of a share

(1) For the purpass of sectiod229F the value of a share in a CCIV

is the

(2) The value of a share in a CCIV (other than a share to which
subsectior{3) or (4) applies) is the amount that the corporate
director of the CCIV determirsein writing to be the price that a

amount worked out under this section

of

di

aAassoci ates

willing but not anxious buyer would pay for the share if it was sold
on the business day immediately before the day on which the poll
is taken

(3) The value of a share in a retail CCIV that is:
(a) redeemable; and

(b) referable to a sufund to which sectiod231Happlies (about

when a suffund is liquid);
is the amount that, under the constitution of the CCIV and

consistent with the requirements in Subdivision B of Divisiaf
Part8B.4, would be paid to redeem thkare on the business day

immediately before the day on which the poll is taken

(4) The value of a share in a wholesale CCIV where:

(a) the share is redeemable; and
(b) the share is referable to a suimd to which sectiod231H
applies (about whensubfund is liquid); and

(c) the CCIV has a provision in its constitution as to the amount
to be paid for redeeming the share;
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is the amount that, under the provisamd consistent with the
requirements in Subdivision B of Divisidnof Part8B.4, would be
paid to redeem the share on the business day immediately before
the day on which the poll is taken

(5) Section253F does not apply in relation to a CCIV or a-fwid of
a CCIV.
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Di vi &iCom por at e

Subdivision Ad General provisions relating to establishing civil
and criminal liability under Commonwealth laws

1230 Application of this Subdivision

This Subdivision applies to a CCIV in relation to all laws of the

Commonwealth

1230A Other rules for corporate contraventions do notapply

Part 2

(1) Part2.5 of theCriminal Codedoes not apply in determining

.5 of Criminal Code does not apply

contravent

ons

whether a body corporate that is a CCIV has committed an offence

Note:

Other rules for corporate contraventiods not apply

Section1230Bapplies instead

(2) A provision of a law of the Commonwealth (other than this
Subdivision) does not apply in relation to a CCIV to the extent the
provision would, apart from this subsection:

(a) treat conduct (however described) engaged in by a person
otherthan a CCIV as having been engaged in by the CCIV;

or

(b) treat conduct (however described) engaged in by a person in
relation to another person other than a CCIV as having been

engaged in by the person in relation to the CCIV; or
(c) treat a state of imd (however described) held by a person

other than a CCIV as being sufficient to show that the CCIV
had the state of mind; or

(d) require an element of:

done by a person other than a CCIV to be attributed to the

(i) an offence; or

(i) a provision in relation to a contravention of which a

civil penalty may beémposed;

CClv.

Note 1:
Note 2:

Section1230Bapplies instead

Forparagrapha), an example is subsectid69B(1)
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Note 3:
Note 4:
Note 5:

Forparagraphb), an example is subsectidfoB(2)
ForparagrapHic), an example is subsecti@g69B(3)

Forparagraphd), an example is sectidi317QE

1230B General rule for attributing conduct and state of mind to a

CCIvV

Attributing conduct to a CCIV

(1) Conduct engaged in by a person (other th&CIV) is taken to
have been engaged in also by a CCIV if:

(a) the person is specified in column 1 of an item of the table in

subsectior{4) in relation to the CCIV; and
(b) the conduct was engaged in on behalf of the CCIV; and

(c) in engaging in theanduct, the person met any conditions
specified in column 2 of that item of the table

Attributing conduct to a person in relation to a CCIV

(2) Conduct engaged in by a person in relation to another person (other
than a CCIV) (theounterparty is taken ¢ have also been

engaged in in relation to a CCIV if:

(a) the counterparty is specified in column 1 of an item of the
table insubsectior{4) in relation to the CCIV; and

(b) the counterparty was acting on behalf of the CCIV; and

(c) in acting on behaldf the CCIV, the counterparty met any
conditions specified in column 2 of that item of the table

Note:

For example, money given to a person specified in column 1 of an
item of the table in relation to a CCIV is taken to have been given to
the CCIV, if the person was acting on behalf of the CCIV when they

received the money

Attributing state of mind to a CCIV

(3) If, for the purposes of a provision of a law of the Commonwealth,

It

is necessary to establ

particularconduct, it is sufficient to show that:
(a) a person specified in column 1 of an item of the table in

subsectior{4) in relation to the CCIV engaged in the conduct

on behalf of the CCIV; and

(b) in engaging in the conduct, the person met any conditions
specified in column 2 of that item of the table; and

s h
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(c) the person had that state of mind

Specified persons and applicable conditions

(4) For the purposes slubsection$l), (2) and (3), the table is as

follows:

Persons whose conduct and state ofind may be attributed to a CCIV

direction, or with the consent or
agreement (whether express or
implied) of, a person (thérst
person specified in another item of
this table in relation to the CCIV

ltem  Column 1 Column 2
Person specified for a CCIV: Condition:
1 An agent of the CCIV (other than a the agent was acting within the
agent covered bgubsectior(5)) scope of that ag
apparent authority irelation to the
CCIV.
2 A director of the CCIV no specified conditions
3 An employee, director or agent (an the official was acting within the
official) of the corporate directorof scope of the off
the CCIV apparent authority irelation to the
corporate director
4 Any other person acting at the in giving the diection, consent or

agreement, the first person meets
any conditions specified in this
column of the applicable table item

(5) For the purposes of itefinof the table irsubsectior{4), this
subsection covers the following:

(a) an agent who is, or Eppointed by, a receiver, or receiver
and manager, of property of a sfuimd of the CCIV;

(b) an agent who is, or is appointed by, a liquidator or
provisional liquidator of a sufund of the CCIV;,

(c) an agent who is, or is appointed by, a trustee @rgibrson

administering a compromise or arrangement made between

the CCIV and someone else

Interpretation

(6) In this section:

conducthas the same meaning as it has in seGG9B.

state of mindhas the same meaning as it has in seGG8B.
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1230C Exceptions etc specific to this Act

Nothing in this Subdivision exctles or limits the operation of
section1224N.

SubdivisionBd Consequences of contraventions of
Commonwealth laws

1230D Corporate director generally taken to commit offences
committed by CCIV

(1) This section applies if:
(a) a CCIV commits an offence against a law of the
Commonwealth; and

(b) the conduct constituting the offence was not engaged in by
the CCIV solely as a result of an exercise of powers by:

(i) a liquidator omrovisional liquidator of a sutund of
the CCIV; or

(i) areceiver, or receiver and manager, of the property of a
subfund of the CCIV; or

(i) atrustee or other person administering a compromise or
arrangement made between the CCIV and someone else

Corporate director taken to also commit the offence

(2) The person who was the corporate director of the CCIV at the time
of the commission of the offence is taken to also commit the
offence

(3) To avoid doubt, despite subsectib®3(3) of theCriminal Code a
person referred to isubsectior{2) does not bear an evidential
burden in relation to any mattersnbsectior{1) of this section

CCIV not liable for any penalty
(4) The CCIV is not liable for any penalty in respect of the offence

Infringemant notices

(5) If, as a result of the operation siibsectior{2), an infringement
notice (however described) may be given under a law of the
Commonwealth to a person who was the corporate director of a
CCIV for an alleged commission of an offence bypkeson:
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(a) the person may be given the infringement notice; and

(b) the CCIV may not be given an infringement notice for the
alleged commission of the offence

1230E Corporate director generally liable for civil penalties for
which the CCIV would be liable

(1) This section applies if:
(a) a CCIV contravenes a provision coveredsbipsectior(2);
and

(b) the conduct constituting the contravention was not engaged
in by the CCIV solely as a result of an exercise of powers by:

() aliquidator or provi®nal liquidator of a sutiund of
the CCIV; or

(ii) areceiver, or receiver and manager, of the property of a
subfund of the CCIV; or

(i) a trustee or other person administering a compromise or
arrangement made between the CCIV and someone else

Commawealth civil penalty provisions

(2) This subsection covers a provisionGammonwealth civil penalty
provision) that is:
(a) a civil penalty provision (within the meaning of this Act); or

(b) a provision of a law of the Commonwealth (other than this
Act), if a civil penalty may be imposed in relation to a
contravention of the provision

Corporate director taken to also contravene the provision

(3) The person who was the corporate director of the CCIV at the time
of the contravention is taken to alsatravene the provision

Note: This subsection applies whether or not a declaration of contravention
by the CCIV has been made by a court

CCIV not liable

(4) The CCIV is not liable for any penalty in respect of the
contravention
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Infringement notices

(5) If, as a result of the operation siibsectior{3), an infringement
notice (however described) may be given under a law of the
Commonwealth to a person who was the corporate director of a
CCIV for an alleged contravention by the person of a
Commonwealth iwil penalty provision:

(a) the person may be given the infringement notice; and

(b) the CCIV may not be given an infringement notice for the
alleged contravention

Subdivision Cd Consequences of contraventions of State and
Territory laws

1230F Compensaton ordersd State and Territory laws

Compensation for penalties incurred etc

(1) A Court may on application undsubsectior{5) order a person to
compensate a CCIV for loss or damage suffered by the CCIV if:

(a) the CCIV contravened, or allegedly coneaed, a provision
covered bysubsectior{2); and

(b) the loss or damage is:
() a pecuniary penalty to which the CCIV is liable in

respect of the contravention or alleged contravention; or

(i) an amount paid by the CCIV in settlement of
proceedings imespect of the contravention or alleged
contravention; and

(c) the person was the corporate director of the CCIV at the time

of the contravention or alleged contravention; and
(d) the exception isubsectior{3) does not apply
The order must specify ¢hamount of the compensation

State and Territory offences and civil penalty provisions

(2) A provision of a law of a State or Territory is covered by this
subsection if a contravention of the provision is an offence, or
subject to a civil penalty

98
18/12/2018 2:36 PM

EXPOSURE DRAFT



© 00N O 0 b~ WDN =

=
o

11

12
13

14

15
16

17
18
19

20

21
22

23

24

25
26

27
28

29

30
31

EXPOSURE DRAFT

Excepton where liquidator etcacting

(3) Subsectior{1) does not apply if the conduct constituting the
contravention or alleged contravention was engaged in solely as a
result of an exercise of powers by:

(a) a liquidator or provisional liquidator of a stibnd of the
CCIV; or

(b) a receiver, or receiver and manager, of the property of a
subfund of the CCIV; or

(c) atrustee or other person administering a compromise or
arrangement made between the CCIV and someone else

Recovery of damage

(4) A compensation order may be enforced as if it were a judgment of
the Court

Who may apply

(5) An application for a compensation order under this section may be
made by any of the following:

(a) ASIC;
(b) a member of the CCIV;
(c) the CCIV.

Other laws notffected

(6) This section does not affect any liability that a person has under
any other law

1230G Time limit for application for compensation order

Proceedings for a compensation order may be started not later than:

(a) for a proven contraventién6 years after the contravention
was proved; or

(b) for an unproven contraventiénb years after the
contravention or alleged contravention

1230H Civil evidence and procedure rules for compensation orders

The Court must apply the rules of evidence amat@dure for civil
matters when hearing proceedings for a compensation order
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PaBBlOCorporatantdi hanaaci
reporting for CCI Vs

Di vi ®WiSdhmar e s

Subdivision Ad Issuing and converting shares in a CCIV

1231 Shares can only be issued in respect of sdibnds

(1) A CCIV can issue a share only if the rights attaching to the share,
so far as the rights are in respect of the assets of the CCIV, are
restricted to rights in respect of the assets of one (and oa)y o
subfund of the CCIV This is the sulfund to which the share is
referable

(2) Subsectior(1) limits paragrapii24(1)(a) and sectic254A in
relation to a CCIV
Note: Subsectior(1) effectively also limits some other paragraphs of

subsectiori24(1),such agparagraphc) (about granting options over
unissued shares in a company)

(3) A court must not make an order under sec8b4E that is
inconsistent witlsubsectior{1) of this section, unless the court
considers that the interests of justice isgjotherwise

1231A Minimum of one class of shares per sufund

(1) The shares in a CCIV that are referable to the saméusdlof the
CCIV, if not divided into 2 or more classes, constitute a class
Note: A CCIV can issue shares only if the rightsaching to the shares are

referable to one (and only one) siuind of the CCIV: see
section1231.

(2) A class of shares igferableto a subsfund of a CCIV if the shares
in the class are referable to the gubd.

Part 2F.2 does not permit variatiooontrary to this section

(3) Nothing in Par2F.2 permits rights attached to shares in a class of
shares to be varied or cancelled in a manner that results in a
contravention of this section
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1231B Power to

(1) Subjectto sectiot23, a CCIlI V6s poWdtissuen der
shares includes the power to issue redeemable shares

(2) All, some, or none of the shares in a CCIV may be redeemable

issue redeemable shares

shares

Note:

Subsection$l) and (2) reflect the fact that CCIVs may be opeded

investment vehicles

(3) This section operates concurrently with sec28dA.

(4) A redeemable sharegn a CCIV, is a share (other than a preference
share) in a CCIV that is liable to be redeemed at the option of one

or more of the following:
(a) the CCIV,
(b) the member

Option to redeem is not a preference

(5) In determining whether a share in a CCIV is a preference share,

any rights attaching to shares in the CCIV with respect to
redemption are to be disregarded

Note:

As a result, a CCIV may have andry shares that are redeemable as
well as ordinary shares that are not redeem&bkferences relating to

redemption (including preferences relating to who has the option to
redeem) are ignored in determining whether a share is a preference

share

1231C Conversion of shares

(1) A CCIV may convert a share of any kind into a share of a kind
mentioned in an item in column 1 of the following table if the
requirements (if any) specified in column 2 of the item are met

Conversion of shares

Item Column 1

Column 2

To convert a share into a These requirements must be met:
share of this kind:

1 An ordinary share (other

than a redeemable share)

No specified requirements (but see Note 1)

2 A redeemable share

The conversion has been approved by a
specialresolution of the sufund of the CCIV
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Conversion of shares

ltem Column1l

Column 2

To convert a share into a These requirements must be met:
share of this kind:

to which the share is referable (see also No

1and2)

3 A preference share (other The hol dersé rights

than a redeemable

mentioned in subsectid®Zb4G(2) are set out

preference share) int he CCIlI Vds constiti

been otherwise approved by special

resolut

of the subfund of the CCIV to which the

share is referable (see also Note 1)

Note 1:

Note 2:

The variation of class rights provisions (secti@déB to 246G) will

apply tothe conversion

For a directords duty to
into redeemable shares, see sect&88G andl239C.

prevent

(2) A CCIV may not convert a share into a redeemable preference

share

(3) A CCIV may convert all or angf its shares into a larger or smaller
number Any amount unpaid on shares being converted is to be
divided equally among the replacement shares

(4) This section replaces sectia?2B84G and 254H for a CCLV

Subdivision Bd

Redemption of shares

1231D Redemgions to which this Subdivision applies

(1) This Subdivision applies to both of the following:
(a) a redemption by a CCIV of a redeemable share;
(b) a redemption by a CCIV of a redeemable preference .share

Note:

A CCIV may reduce its share capital ietheduction results
redemption permitted by this Subdivision: see sect@8ilU.

from a

(2) Part2H.2 does not apply to the redemption of redeemable
preference shares in a CCIV

1231E Redeemed shares to be cancelled

On redemption by a CCIV, a shareancelled
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1231F Requirements for redemptions by all CCIVs

Redemption must be in accordance with terms of issue

(1) A CCIV must not redeem shares if the redemption is not on the

terms

on which the shares are on issue

Subfund must be solvent

(2) A CCIV must not redeem shares if, immediately before the
redemption:

(a) the subfund to which the shares are referable is insolvent; or

(b) there are reasonable grounds for suspecting that thieisdb
to which the shares are referable is insolvent, or would

become insolvent immediately after the redemption

Note 1:

Note 2:

For when a sutiund of a CCIV issolvent orinsolvent see
section1231R.

The directors of the corporate director have a duty to prevent insolvent

trading by subfunds: see sectiof88G (& modified by Divisiorb of

Part8B.6).

Consequences of contravention

(3) If a CCIV redeems shares in contraventioswbsectior{1) or (2):

(a) the contravention does not affect the validity of the
redemption or of any contract or transaction connesttd

it; and
(b) the CCIV does not commit an offence

Fault-based offence

4A person commits an offence
contravention obubsectior{1) or (2) and the involvement is
dishonest
Civil liability

(5) Apersonwhois nvol ved in a CCIl V6bs

subsectior{1) or (2) contravenes this subsection

Note:

This provision is a civil penalty provision (see secti@17E)
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1231G Further requirements for redemptions by retail CCIVs

Redemption must be permitted by stdation

(1) A retail CCIV must not redeem shares if the redemption is not
onstitution

per

mitted by the CCIV0s c

Redemption price must be based on net asset valuefifisdlis

liquid

(2) A retail CCIV must not redeem shares if:
(a) at the time of theedemption, sectioh231H(about when a

subfund is liquid) applies to the stfand to which the shares

are referable; and

(b) the redemption price is not based on the net asset value, at the

time of the redemption, of the sdind.

Redemption musbmply with section$231Jand 1231Kif
subfund is not liquid

(3) A retail CCIV must not redeem shares if:

(a) at the time of the redemption, sectib2Z31H(about when a
subfund is liquid) does not apply to the sfund to which
the shares are referabbnd

(b) any of the following apply:

() the CCIV has not offered members an opportunity to

redeem shares under secti®#81J
(i) the redemption is not made in satisfaction of a

redemption request made in response to the offer;
(i) the redemptiomoes not comply with sectidi31K.

Strict liability offence

(4) An offence based osubsectior{l), (2) or (3) is an offence of strict

liability .

Consequences of contravention

(5) If a CCIV redeems shares in contravention of this section, the

contravetion does not affect the validity of the redemption or of

any contract or transaction connected with it
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Court orders

(6) If the Court is satisfied, on application undebsectior(7), that
the consideration for a redemption of shares by a retail CQigtis
in accordance with this section, the Court may make any orders the
Court considers appropriate

(7) An application to the Court for an order undabsectior{6) may
be made by any of the following:

(a) ASIC;

(b) the corporate director of the CCIV;

(c) the depositary of the CCIV;

(d) a member, or group of members, of the CCIV

1231H When a subfund is liquid

(1) This section applies to a sfind of a CCIV at a time if liquid
assets account for at least 80% of the value of the assets of the
subfund at that time

(2) For the purposes subsectior(l):

(a) the following are liquid assets unless it is proved that the
CCIV cannot reasonably expect to realise them within the
period specified in the constitution for satisfying redemptions
while thesubfund is liquid:

() money in an account or on deposit with a bank;
(i) bank accepted bills;
(i) marketable securities (as defined in secfin
(iv) property of a kind specified in CCIV rules made for the
purposes of this subparagraph; and

(b) any other prperty is a liquid asset if the corporate director
reasonably expects that the property can be realised for its
market value within the period specified in the constitution
for satisfying redemptions while the stund is liquid

1231J Redemption offers for nonliquid sub-funds of retail CCIVs

(1) A retail CCIV may offer members an opportunity to redeem shares
in the CCIV if:
(a) section1231H(about when a sufund is liquid) does not
apply to the sutund to which the shares are refdealand
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(b) the offer is made to the extent that particular assets of the
subfund are available and able to be converted to money in
time to satisfy redemption requests that members may make
in response to the offer; and

(c) no other redemption offer @pen in relation to the stfland.

(2) The redemption offer must:
(a) be in writing; and
(b) if the constitution of the CCIV specifies procedures for
making redemption offers under this section while
section1231Hdoes not apply to the stibndd be madén
accordance with those procedures

(3) The redemption offer must specify:

(a) the period during which the offer will remain open (this
period must last for at least 21 days after the offer is made);
and

(b) the assets that will be used to satisfy regton requests;
and

(c) the amount of money that is expected to be available when
those assets are converted to money; and

(d) the method for dealing with redemption requests if the money
available is insufficient to satisfy all requests

The method spfied undemparagraph{d) must comply with
section1231K.

(4) For joint members, a copy of the redemption offer need only be
given to the joint member named first in the register of members

(5) As soon as practicable after making the redemption dffer,
CCIV must lodge a copy of the offer with ASIC

(6) A CCIV that makes a redemption offer under this section:
(a) may cancel a redemption offer before it closes if the offer
contains a material error; and
(b) must cancel a redemption offer beforeldses if it is in the
best interests of the members of the-&uid as a whole to
do so

(7) If the constitution of the CCIV specifies procedures for cancelling
redemption offers undeubsectior{6), the cancellation must be
made in accordance with thosecedures
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(8) As soon as practicable, and in any event within 2 business days,
after the cancellation, the CCIV must lodge written notice of the
cancellation with ASIC

Strict liability offence

(9) An offence based osubsectior{5) or (8) is an offece of strict
liability .

1231K Satisfying redemption requests for nodiquid sub-funds of
retail CCIVs

(1) A retail CCIV that makes a redemption offer under secti2il]
must ensure that redemption requests made in response to the offer
are satisfied within 21 days after the offer closes

(2) No request made under the redemption offer may be satisfied while
the offer is still open

(3) If an insufficient amount of mondg available from the assets
specified in the offer to satisfy all requests, the requests are to be
satisfied proportionately in accordance with the formula:

Amount of money, Amount shareholder requested to redeem
available Total of all amounts shareholders requesedeer

Subdivision C3 Partly-paid shares

1231L Section254N does not apply t@ CCIV
Section254N does not apply to a CCIV

Subdivision Do Dividends

1231M Circumstances in which a dividend may be paid

(1) A CCIV must not pay a dividend on a share if, immediately before
the dividend is paid:
(a) the subfund to which the sharie referable is insolvent; or
(b) there are reasonable grounds for suspecting that theisdb
to which the share is referable is insolvent, or would become
insolvent immediately after the dividend is paid
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Note 1:  For when a sutiund of a CCIV issolven, orinsolvent see
section1231R.

Note 2:  The directors of the corporate director have a duty to prevent insolvent
trading by subfunds: see sectioB88G (as modified by Divisiof of
Part8B.6).

(2) Section254T does not apply to a CCIV

1231N Dividend rights

Each share in a class of shares in a CCIV has the same dividend
rights unless:

(@the CClVds constitution provides for

different dividend rights; or

(b) different dividend rights are provided for by special
resolution of tle subfund to which the shares are referable

Subdivision E3 Notice requirements

1231P Part 2H.6 does not apply to a CCIV
Part2H.6 does not apply to a CCIV

Di viX®iTomnsactions affecting

Subdivision Ad Reductions in share capital andgshare
buy-backs

1231Q Purpose
Section256A does not apply in relation to a CCIV

1231R CCIV may make reduction not otherwise authorised

(1) A CCIV may reduce its share capital in a way that is not otherwise
authorised by law if:

(@) thereductionip er mi tt ed by the CCIlI Vb6s

(b) immediately before the reduction:
(i) each subund that the reduction affects is solvent; and

(ii) there are no reasonable grounds for suspecting that any
subfund that the reduction affects would become
insolvent immediately after the reduction
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Note:

When

This Subdivision also deals with some other situations (such as share

redemptions) in which reductions of share capital are authorised

a subund issolventandinsolvent

(2) A subfund issolventif, and only if, the CCIV is able to pay all the

debts that are liabilities of the sfilnd, as and when they become

due and payable

Note:

The liabilities of a sutfund can only be met from assets of the

subfund: see sectioh233S.

(3) A subfund that is nosolvent isinsolvent

(4) Division 1 of Part2J.1 does not apply to a CCIV

1231S Consequences of making an unauthorised reduction

(1) A CCIV must not make a reduction in share capital if the
reduction:

(a) does not comply with subsectid231K1); ard

(b) is not otherwise authorised by law

(2) If a CCIV contravenesubsectior{l):

(a) the contravention does not affect the validity of the reduction
or of any contract or transaction connected with it; and

(b) the CCIV does not commit an offence

Fault-based offence

BA person commits an offence
contravention obubsectior{1) and the involvement is dishonest
Civil liability

4A person who is involved in
subsectior{1) contravens this subsection
Note 1:  Subsectior(4) is a civil penalty provision (see sectib817E)

Note 2:  Section79 definesnvolved
1231TA CCl Vé6s power to buy back
(1) A CCIV may buy back its own shares, unless:
(a) the CCIV is a retaiCCIV; and
109
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(b) the shares are redeemable shares or redeemable preference
shares

Note: A retail CCIV may redeem redeemable shares and redeemable
preference shares, subject to the requirements in set@8d§and
1231G.

(2) However, ifthe buyback involres a reduction of share capital, the
reduction must be authorised by law

(3) If a CCIV has entered into an agreement to buy back shares, all
rights attaching to the shares are suspenbee suspension is
lifted if the agreement is terminated

(4) A CCIV must not dispose of shares it buys hakhk agreement
entered into in contravention of this subsection is .void

(5) Immediately after the registration of the transfer to the CCIV of the
shares bought back, the shares are cancelled

(6) Division 2 of Part2J.1 does not apply to a CCIV

1231U Authorised reductionsd share redemptions

A CCIV may reduce its share capital if:

(a) the reduction is involved in the redemption of a redeemable
share or a redeemable preference share; and

(b) the redemption copiies with sectiorl231F and

(c) for a retail CCI\® the redemption also complies with
section1231G.

1231V Authorised reductionsd CCIV rules

A CCIV may reduce its share capital in circumstances set out in
CCIV rules made for the purposes of this section

1231W Authorised reductionsd Court orders

A CCIV may reduce its share capital under a Court order

1231X Authorised reductionsd return of financial product

A CCIV may cancel shares returned to it under Divigiaf
Part7.9 (as that Division applige the CCIV under
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section1244Y) and any reducti on
is involved is authorised by this section

1231Y Other share capital reductions

(1) Division 3 of Part2J.1 applies to a CCIV subject to the
modifications set out in thisection

(2) Section258D applies in relation to a CCIV as if a reference to a

n

general meeting were instead a reference to a meeting of the

members of each stfhnd of the CCIV to which the shares are

referable

(3) Section258E and 258F do not apply a CCIV.

Subdivision Bd

Selfacquisition and control of shares

1231Z Directly acquiring own shares

In applying sectior259A to a CCIV:

(a) the reference in paragra@b9A(a) to sectio257A is taken

to be a reference to secti®831T, and
(b) paragrapt259A(d) is to be disregarded

Note:

1231ZA Taking

The consequences of contravening sec8®A are set out in
section259F

security over own shares

Subsectior259B(3) (about special exemptions for financial
institutions) does not apply toGCIV.

Note:

Subdivision Cd

1231ZB Part 2J.

The consequences of contravening subse@b@B(1) are set out in

section259F

Financial assistance

3 does not apply to a CCIV

Part2J.3 does not apply to a CCIV
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Subdivision D3

Interaction with other duties

12317C Other duties still apply

To avoid doubt, for the purposes of sect3@GOE, the duties of a
director under this Act include the duties of a corporate director
under this Act, including under a provision of this Chapter

Di vi ®Debentur es

123172D Debentures can only be issued in respect of sdibnds

A@)A CClV can issue a debenture
in respect of assets of the CCIV are restricted to rights in respect of
the assets of one (and only one)-fuid of the CCIV This is the
subfund to which the debenturensferable

(2) Subsectior{1) limits paragrapii24(1)(b) in relation to a CCIV

only

(3) If a security interest is included in or created by a debenture or the
trust deed required by secti@B3AB, the securityriterest must not
be over property of the CCIV that forms part of the assets of a
different subfund of the CCIV

1231ZE Modified operation of section283AA

Paragraph 283AA(1)(a) has effect in relation to a CCIV as if an
offer of debentures was an offafrthe kind referred to in that

paragraph if the offer gave rise to an obligation to give a Product

Disclosure Statement under Chaptdas that Chapter applies t
securities in the CCIV under Divisiaghof Part8B.7).

Di vi&iFomanci al aruedpiotr tosf

aOnCdl

Subdivision Ad Application of Chapter 2M to CCIVs and their
sub-funds

1232 Application of Chapter 2M to CCIVs

Application of Chapte2M to retail CCIVs

(1) Subiject to the modifications set out in this Division, Chapkér
(about financiateports and audit) applies to a retail CCIV as if:
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(a) references in that Chapter to the directors of, or a director of,
the company were references to the corporate director of the
CCIV; and

(b) references in that Chapter to a resolution of the director
the company were references to a resolution of the corporate

director, passed as director of the CCIV

Note:

Sectionl229deal s with directorso6

Application of Part2M.2 to wholesale CCIVs

(2) Subject to the modifications settan Subdivision B of this
Division, Part2M.2 (about financial records) applies to a

resol utions

wholesale CCIV as if references in that Part to the directors of, or a
director of, the company were references to the corporate director

of the

Subdivision Bd

1232A Obligation to keep financial records for subfunds

CCIV.

Financial records (all CCIVs)

(1) Without limiting the application of subsecti@86(1) to the retalil
or wholesale CCIV, the CCIV must also, for each-Buid of the

CClv,

keep written financial recordbat:

(a) correctly record and explain the transactions relating to the
subfund and the financial position and performance of the
subfund; and

(b) would enable true and fair financial statements to be prepared
and audited for the stfiond.

Theobligation to keep financial records of transactions relating to
the subfund extends to transactions undertaken as trustee

Note:

Section9 definedinancial records

(2) The remaining provisions of P&#.2 apply in relation to the

financial records fothe subfund as if the sulfund were the

CCIV.

(3) This section does not apply if the CCIV has only onefsnb.

1232B Access to financial records of CCIVs and sufunds
Without limiting the application of subsecti@90(1) or

sectionl1232A a diretor of the corporate director of the retail or
wholesale CCIV has the same rights as a director of the CCIV:
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(a) under subsectio?90(1) to access the financial records of the

CCIV; and

(b) under that subsection, as applied by sedRBRA to access
the financial records of a stfind of the CCIV; and

(c) under subsectioR90(2) to apply to the Court for an order

Subdivision Cd Financial reporting (retail CCIVs only)

1232C Annual financial reports by CCIVs
Division 1 of Part2M.3 applies to a retallCIV as if

subsectior292(1) required all CCIVs to prepare a financial report

and a directorsodo report for

1232D Annual financial reports for sub-funds

(1) Without limiting the application of subsecti@d2(1) to the retalil

each fii

CClV, theCCIV must also, for each sdbnd of the CCIV, prepare

a financial report for the stlind for each financial year

(2) The remaining provisions of Divisiahof Part2M.3 apply in
relation to the following documents relating to the-furd:

(a) afinancial report prepared underbsectior{l) of this
section;

(b) the documents of which the report consists under
subsectior295(1);

as if the subfund were the CCIV

Note: The combined effect of subsecti®®321) and this subsection is that
refererces in the remaining provisions of Divisidrof Part2M.3 to

the company are, where appropriate, to be read as also referring to the

subfund.

(3) Despitesubsectior{2) of this section, paragra@95(4)(c) applies
to a direct or s 6thasebfuhdas ifahe debts

subfund.

1232EAnnual directorsdé reports f

(1) Subsectior800(1) applies to the retail CCIV as if:
(a) each of the following were an officer of a GCI
(i) an officer of the CCIV;
(i) an officer of the corporate director of the CCIV; and
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(b) each of the following were a director of a CCIV:
(i) the corporate director of the CCIV;
(if) a director of the corporate director of the CCIV

(2) Subsecthin 300(13) applies to the retail CCIV as if:
(a) the CCIV were a registered scheme; and

(b) the corporate director of the CCIV were the responsible
entity for the scheme; and

(c) references in that subsection to interests in the scheme were

referencesd shares in the CCIV; and

(d) references in that subsection to scheme property were
references to the property of the CCIV

(3) Subparagraph@)(a)(i) and (b)(i) are included for the avoidance of
doubt

1232F Half-year financial reports for sub-funds with ED securities
on issue

(1) Section302 does not apply to a CCIV that is a disclosing entity
except as set out in this section

(2) If any securities referable to a sfund of a retail CCIV are ED
securities, sectioB02 applies to the CCIV as if thequirement in
paragrapt802(a) required the CCIV to prepare a financial report
for each halyear for the sufund.

Note: For ED securities in a CCIV, see subsectidd AF(3), and
sectionl111Al as affected by sectidi?231ZE.

(3) For the purposes alubgction(2), ED securities that are units of
shares in a CCIV are referable to the-futd of the CCIV to
which the share is referable

(4) The remaining provisions of Divisiahof Part2M.3 apply in
relation to the following documents relating to suds-fund:

(a) afinancial report prepared under paragraPB(a) as applied
by subsection{2) of this section;

(b) the documents of which the report consists under
subsectior803(1);

as if the sudfund were the CCIV

Note: The combined effect afubsectiorl2321) and this subsection is that
references in the remaining provisions of Divisbof Part2M.3 to
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(5) Despitesubsectior{4) of this section, pagraph303(4)(c) applies
a director so de-tuhdasifahe debts
mentioned in that paragraph were only the debts referable to the

t o

the disclosing entity are, where appropriate, to be read as also

referring to the sufund.

subfund.

1232G Half-y e

Subsectior806(1) applies to the retdCIV as if the requirements

ar directorsdé reports

in paragrapt306(1)(b) do not apply, and as if that paragraph

i ns

tead requires t hearithe€CIVtor s o6

include details of:

(a) the name of each corporate director of the CCIV at any time
during orsince the end of the hajear, and the period for

which each was the corporate director; and

(b) the name of each director of the corporate director of the
CCIV at any time during or since the end of the{yalhr,

and the period for which each was eedtor of the corporate

director.

1232H Au d i

t and audi t-tundé s

report

(1) Subject to the modifications set out in this section, DiviSiarf

Part2M.3 applies in relation to the sdibnd, and in relation to the

following documents relating t& subfund of the retail CCIV:
(a) afinancial report prepared under subsectip®2X1);

(b) a financial report prepared under paragraps(a) as applied

by sectionl232F
as if the subfund were the CCIV

Note:

The combined effect of subsectid@321) and this subsection is that

references in the remaining provisions of Divis®of Par2M.3 to
the company are, where appropriate, to be read as also referring to the

subfund.

(2) Without limiting subsectior{1), that Division so applies as if:
(a) references in that Division to members (other than references

to members of an audit firm) were references to members of

the subfund; and

(b) references in that Division to an officer included references

to an officer of the corporate director of thel€C

f
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Audit

(3) Section307 applies in relation to the sfilnd as if the
requirements in paragraphs 307(c) and (d) do not apply, and as if
those paragraphs instead require the auditor to form an opinion
about whether the CCIV has kept:
(a) financial recods, relating to the sutund, sufficient to enable
a financial report, relating to the séund, to be prepared and
audited; and
(b) other records and registers, relating to thefsuld, as
required by this Act

Reporting to ASIC

(4) Section311 applis in relation to the sufund as if the requirement
in paragraplt811(4)(b) were a requirement to have regard to the
effect that the contravention has, or may have, on:

(a) the overall financial position of either the CCIV or the
subfund, or both; or

(b) the adequacy of the information available about the overall
financial position of either the CCIV or the stund, or both

Subdivision Dd Annual financial reporting to members (retail
CClIVs only)

1232J Annual financial reporting to members of subfunds

(1) Section314 applies to the retail CCIV, in relation to each-8urix
of the CCIV, as if the requirement in subsect®dd (1) included a
requirement to report to members of the-fud for the year by
providing either of the following in accordance hwit
subsectiorB14(1AA), (1AE) or (1AF):

(a) both of the following reports:
() the financial report relating to the stiund for the year;
(i)t he auditorbés report on t
(b) a concise report relating to the siuimd for the year that
complies with subsectiosil4(2) (other than
paragrapt814(2)(b))

(2) Division 4 of Par2M.3 applies in relation to a report relating to
the subfund as if references in that Division to members were
references to members of the guhd.
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1232K Deadline for reporting to members of CCIVs or subfunds

Section315 applies to the retail CCIV, including in relation to each
subfund of the CCIV, as if the CCIV were a registered scheme

1232L Member 6s choices for annual financi al
to sub-funds

Section316 applies to each sdibnd of the retail CCIV as if:
(a) the referenceinparagraphl 6 ( 1) (b) to the director
were omitted; and
(b) the referenceinsubsectiBnl 6 ( 3) t o a directorsd re
omitted

1232M Consideration d reports at AGM

Section317 does not apply in relation to the retail CCIV

1232N Additional reporting by CCIVs that are debenture issuers

If the retail CCIV was a borrower in relation to debentures at the
end of a financial year, secti®i8 appliego the CCIV, in relation
to each suliund of the CCIV, as if:

(a) the requirement in subsectiBt8(1) included a requirement
to give to the trustee for debenture holders, by the deadline
for the financial year set by sectiBh5 as applied by
section123K, a copy of each of the reports mentioned in
paragrapii232J1)(a); and

(b) the rights of a debenture holder under parag8d@{2)(a)
included the right to ask the CCIV for copies of the last
reports provided to members under subsedR82J1); and

(c) the rights of a debenture holder under parag&d®#{2)(b)
included the right to ask the CCIV for copies of:

(i) the full financial report prepared under
subsectior1232[(1) for the last financial year; and

(i)the auditor 6s wubfyndforthelasel ati ng to t
financial year; and

(d) the requirement in subsectiBt8(4) included a requirement
to give to the trustee for debenture holders a copy of the
half-year financial report, prepared for the gubhd under
section302 as applied by seoti 1232F, within 75 days after
the end of the haljear.
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Subdivision E& Lodging reports with ASIC (retail CCIVs only)

1232P Relodgement if financial statements relating to suund
amended after lodgement

Section322 applies in relation to a financralport relating to a
subfund of the retail CCIV as if references in that section to a
member were references to a member of thefisudh

Subdivision Fd Appointment and removal of auditors (retail
CClIVs only)

1232Q Conflict of interest situation

(1) Sub®ction324CD(2), has effect as if the following item were

added to the table in that subsection:

4 a retail CCIV the corporate director or a formetr
corporate director of the CCIV; o1
a current or former director of the
corporate director; or
a person currgly or formerly
involved in the management of tr
CClIV; or
a person currently or formerly

involved in the management of tr
corporate director

(2) Subsectior12321) does not apply for the purposes of
subsectior824CD(2)

1232R Auditor independence specific requirements

Subdivision B of Divisior8 of Par2M.4 applies in relation to the
retail CCIV as if references in the table in subsec3@4CH(1) to
the audited body included references to the corporate director of
the CCIV.

1232S People who areregarded as officers of a CCIV

Section324CL applies in relation to the retail CCIV as if
references in paragra@24CL(1)(a) or (b) or
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subsectior824CL(2), (3) or (4) to the company included references

to the

corporate director of the CCIV

1232T Appointment, removal and fees of auditors for CCIVs

(1) Division 6 of Par2M.4 (about appointment, removal and fees of
auditors for companies) does not apply to a CCIV

(2) Division 7 of Par2M.4 (about appointment, removal and fees of
auditors forregistered schemes) applies to a retail CCIV as if:

(a) the CCIV were a registered scheme; and

(b) the corporate director of the CCIV were the responsible
entity of that scheme

1232U Effect of winding up of sub-fund on office of auditor

Auditandaudibr 6 s report not
respect of which a CCIV is being wound up

furelpui r ed

(1) An auditor of a CCIV is not required by Divisi@of Part2M.3,
as it applies under subsectidd32H1), to do a thing in relation to
a subfund at a time ithe subfund is being wound up at that time

Auditor ceases to hold office if CCIV is being wound up in respect
of all of its sukfunds

(2) An auditor of a CCIV ceases to hold office if an event mentioned
in subsectior(3) has occurred in relation to eashi>fund of the

CCIV.

(3) The events are as follows:
(a) a special resolution is passed for the voluntary winding up of

a subfund of the CCIV;

(b) an order is made by the Court for the winding up of a
subfund of the CCIV

(4) Section330 does not gy to a CCIV.
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Subdivision Gd Sanctions for contravention of Chapter2M

1232V Extended liability of directors of corporate director for
contraventions of Chapter2M

(1) Section344 applies as if each of the following were a director of a
CCIVv:

(a) the caporate director of the CCIV;
(b) a director of the corporate director of the CCIV

Note: Section344 creates civil and criminal liability for contraventions of
certain provisions in Chapt@M.

(2) Paragraptfl)(a) is included for the avoidance of daubt
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Di vi®iUpdating ASIC

1232W Solvency resolutions

(1) Part2N.3 (about solvency resolutions) does not apply in relation to

a CCIV.

(2) Section348C (about ASIC requiring a solvency resolution and

statement) does not applynelation to a CCIV

PaBtho Oper ating a

Di vi®WiPore!|l i mi nary

1233 References to property

In this Part

propertyof a CCIV includes PPSA retention of title property, if the
security interest in the property is vested in the CCIV because of

nf or mat

CCl

the operation of any of the following provisions:

(a) section267 or 267A of thé?ersonal Property Securities Act
2009(propery subject to unperfected security interests);

(b) section588FL of this Act (collateral not registered within

time).

Note:

See section8 (definition ofproperty) and 51F (PPSA retention of

title property)

1233A References to liabilities of a CCIV

Vv

(1) A reference in this Act to the liabilities of a CCIV includes a
reference to:

(a) debts of the CCIV (including contingent and prospective

debts); and
(b) expenses of the CCIV; and
(c) anything not covered byaragraphga) and (b) that might

give rise b a debt of the CCIV, or a claim against the CCIV
(present or future, certain or contingent, ascertained or

sounding only in damages)
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(2) For the purposes of this Part, a liability of a CCIV arises when the

circumstances giving rise to the debt, expeasrsgaim occur

Di vi IRemui rement

busi nesses

1233B Sub-funds to be operated as separate businesses

(1) A part of the business of a CCIV must not be operated if it is not
registered as a stflind.

(2) A part of thebusiness of a CCIV that is registered as afsnh
must be operated as a separate business from the business of any
other sukfund of the CCIV

Requirement for corporate director to operate $ubds as
separate businesses

(3) The corporate director of @CIV contravenes this subsection if:

(a) the corporate director operates a part of the business of the

CClIV; and
(b) the operation contravenssbsectior{l) or (2)

Fault-based offence

(4) A person commits an offence if the person contravenes
subsectin (3).

Strict

liability offence

(5) A person commits an offence of strict liability if the person
contravenesubsectior{3).

Di vi dIRemuirement

a l

Subdivision Ad

f or

| ocat ed -fbrendveen sub

The CCIlI Vodés al l

ocatio

1233C Corporate director to keep allocation register

(1) The corporate director of a CCIV must set up and maintain a

register of the assets and liabilities of the-fuids of the CCIV

The

register is the

CCl Vbs

assets

n

al

18/12/2018 2:36 PM

EXPOSURE DRAFT

123

fauanadpernat s epab at e

and |1

regi ster

| ocati on



10
11

12
13
14
15

16

17
18

19
20
21
22
23
24
25
26
27

28
29
30

31
32

33
34

EXPOSURE DRAFT

Note: The registemay be kept on computer (see secti@06)

Strict liability offence

(2) A person commits an offence of strict liability if the person
contravenesubsectior{l).

Corporate director must maintain allocation register during
liquidation

(3) For thepurposes of sectiol224Q(about exercise of powers while
subfund in liquidation), the maintenance of the allocation register
is a function the corporate director is required by this section to
perform even when one or more, or all, of the-furtas of tke
CCIV are being wound up
Note: However, the corporate director may not make allocation

determinations in relation to assets and liabilities while all the

subfunds are being wound up: see subsecti®83{7) and
1233M(7).

1233D Requirement to enter assets on the allocation register

(1) The assets of a stibnd of a CCIV must be clearly identified in
the allocation register as assets of thefsugl.

(2) If section1233K (about property that has to be converted into
money etg applies to an item of pperty of a CCIV:

(a) the item of property must be clearly identified in the
allocation register as an item of property to which that
section applies; and

(b) the proportion of the property applicable to eachfsuraol
under subsectioh233H3) must be @arly identified in the
allocation register as the proportion applicable to the
subfund.

(3) The corporate director must make entries in the allocation register
as required in order to ensure the allocation register makes the
identifications required bgubsection$l) and (2)

(4) An entry required bgubsectior{3) must be made within:
(a) for a case where money or property is acquired by the CCIV:

() 5 business days after the money or property is acquired,
unlesssubparagrapfii) applies; or
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(i) if an allocation determination is required to be made in
relation to the money or property under secfi@3d
5 business days after the determination is made; or

(b) for a case where money or property is disposed of, or
otherwise ceases to be money mperty of the CCId 5
business dayafter the disposal or cessation

Fault-based offence

(5) A person commits an offence if:

(a) the person is subject to a requirement usdésectior(3);
and

(b) the person fails to comply with the requirement

Strictliability offence

(6) A person commits an offence of strict liability if the person
contravenesubsectior3).

1233E Requirement to enter liabilities on the allocation register

(1) The liabilities of a sufund of a CCIV must be clearly identified in
the allocation register as liabilities of the subd.

(2) If section1233M (about liabilities allocated to 2 or more
subfunds) applies to a liability of a CCIV:

(a) the liability must be clearly identified in the allocation
register as a liability tavhich that section applies; and

(b) the proportion of the liability applicable to each gubd
under subsectioh233L(2) must be clearly identified in the
allocation register as the proportion applicable to the
subfund.

(3) The corporate director mustake entries in the allocation register
as required in order to ensure the allocation register makes the
identifications required bgubsection$l) and (2)

(4) An entry required bgubsectior{3) must be madeithin:
(a) for a case where a liabilityiae$ 5 business days after the
liability arises; or
(b) for a case where a liability is discharged, or otherwise ceases
to be a liability of the suundd 5 business dayafter the
discharge or cessation
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Note: For the liabilities of a CCIV, and when thayise, see sectial233A.

Fault-based offence

(5) A person commits an offence if:
(a) the person is subject to a requirement usdésectior(3);
and
(b) the person fails to comply with the requirement

Strict liability offence

(6) A person commits aoffence of strict liability if the person
contravenesubsectior(3).

1233F Liquidator may require corporate director to record debt,
claim or property in allocation register

(1) This section applies if:
(a) a debt payable by, or claim against, a CQdesent or
future, certain or contingent, ascertained or sounding only in
damages) is not entered as a liability of any-feuld of the
CCIV in the allocation register of the CCIV; or

(b) property of the CCIV is not entered as an asset of any
subfund ofthe CCIV in the allocation register of the CCIV

(2) A liguidator of a sudund of the CCIV may, by notice in writing
given to the corporate director of the CCIV, require the corporate
director to make entries in the allocation register within the period
(which must be at least one business day after the notice is given)
specified in the notice

Note: See also sectiob233Q(about Court orders the liquidator can apply
for).

(3) The notice must include sufficient information to enable the
corporate diredr to identify the debt, claim or property

Note 1:  Only liabilities of a sufund of a CCIV are provable in a winding up
of the subfund: see sectioh238W.

Note 2:  If the asset or liability has to be allocated betweenfanls, the
corporate directowill have to determine the allocation in order to
update the records: see secti@283Jand1233M.

(4) The corporate director must comply with the notice within the
period specified
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(5) An offence based osubsectior{4) is an offence of strict liabtiy.

1233G Requirement to retain records of allocations for 7 years

(1) The corporate director must retain a record of:

(a) entries made in the allocation register in relation to assets and
liabilities of the CCIV; and

(b) determinations made under Sulision B or Cin relation to
assets and liabilities of the CCIV (including variations made
under sectiori233N.

(2) The records must be retained for 7 years after the end of the year in
which:
(a) for money or property the money or property is disposed
or otherwise ceases to be money or property of the CCIV;
and

(b) for a liabilityd the liability is discharged or otherwise ceases
to be a liability of the CCIV

Fault-based offence

(3) A person commits an offence if the person contravenes
subsectior(l).

Strict liability offence

(4) A person commits an offence of strict liability if the person
contravenesubsectior{l).

Subdivision Bd What are the assets of a particular sufund

1233H Meaning of assetf a subfund

(1) Money or property forms paof theassetof a subfund to the
extent the money or property was obtained by the application of
assets of the seioind.

Note: Division 4 of this Part requires assets of a-fuhd to be applied only
for purposes relating to the siimd.

(2) Subject tosubsection{l), theassetof a subfund of a CCIV at a
particular time are the following:

(a) amounts paid up in consideration for the issue of shares that
are referable to the sdbnd;
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(b) money deposited with or lent to the CCIV under aebees
that are referable to the séind;

(c) money or property of the CCIV not coveredmragraph{a)
or (b), to the extent the money or property, at the time it is
acquired, relates solely to the business of thefgud;

(d) if there is money or piperty of the CCIV not covered by
paragrapha), (b) or (c) at the time it is acquigdhe
proportion (which may be nil) of the money or property that
it is fair and reasonable, in the circumstances, to allocate to
the subfund at that time

Effect of an Hocation determination

(3) Despitesubsection$l) and (2), if:

(a) the corporate director of a CCIV determines under
section1233Jthat a particular proportion of certain money or
property of a CCIV is allocated to a sfund of the CCIV;
and

(b) thedetermination is operative (see subseclidB3J4));

that proportion of the money or property is taken to form part of

theassetf the subfund, and to have been part of tesetf the

subfund from the time the money or property was acquired

Note: If there is a single item of property that forms part of the assets of 2 or
more subfunds, it may not be held by the CCIV as an investment but

must instead be converted into money or other fungible assets (see
section1233K).

Effect of a Court order abowatn arrangement or reconstruction

(4) Despitesubsection$l), (2) and (3), thassetof a subfund of a
CCIV:

(a) include assets that, in accordance with a Court order made
under sectiod236E(about arrangements and reconstructions
of subfunds), ardgo be assets of the sfilnd; and

(b) do not include assets that, in accordance with an order made
under that section, are no longer to be assets of thieisdb

Note: Subsectior(1) of this section applies to money or property obtained
by the applicatio of these assets of a sfumd.
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Regulations

(5) The regulations may provide for and in relation to matters to be
considered in determining the extent to which money or property
of a CCIV forms part of the assets of a-$ubd of the CCIV

1233J When an allocation determination is required

(1) This section applies if money or property acquired by a CCIV in a
single transaction does not become wholly part of the assets of a
single subfund of the CCIV under sectidt?33H.

(2) The corporatediet or must determine (whether
allocation register or otherwise in writing) the proportion
(including nil) of the money or property that is to be allocated to
each subund of the CCIV

Requirements for determination

(3) The determination:

(@) must be fair and reasonable in the circumstances and having
regard to sectioh233H and

(b) must result in the money or property being wholly allocated;
and

(c) must be made as soon as practicable after the money or
property is acquired

When the detenination is operative

(4) If the determination is one that a reasonable person in the corporate
directordés position could make, the
the time the money or property is acquired, which may be earlier
than the time at which éhdetermination is made

(5) A determination under this section is irrevocable

Fault-based offence

(6) A person commits an offence if:
(a) the person is subject to a requirement under this section; and
(b) the person fails to comply with the requirathe
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Determinations during winding up and controllership

(7) Subsectiof2) does not app!l y-fund$areal |

being

(8) Despite subsectioh3.3(3) of theCriminal Code in a prosecution
for an offence based @ubsectior(6) of this section, a defendant
does not bear an evidential burden in relation to the matter in

wound up

subsectior{7).

(9) A liquidator of a sudfund of a CCIV, or a receiver of property of a
subfund of a CCIV, may not make a determination under this

section

Note:

A liquidator may apply to the Court for an order under sect238Q.

1233K When property must be converted into money etc

(1) This section applies if, as a result of the operation of

section1233H a single item of property of a CCIV forms part of

the assets of 2 or more sfumds of the CCIV

(2) For the purposes slubsectior(1), treat an item of property as a
single item if the item would generally be applied or dealt with as
an indivisible item in the ordinary course of commercial dealing

Note:

(3) The corporate director of the CCIV must apply the item of property
to obtain other money or fungible property, so as to achieve the

An example of a single item of property is a share or unit in a unit

trust

result that, when subsecti@@33H?1) is applied to the other

money or property to determine the extent to which it forms part of
the assets of the sdibnds, no single item of property forms part of

the assets of 2 or more sfilnds

Note:

(4) The conversion required Ispbsectior{3) must be completed as
soon as practicable after the item of property is acquired

This conversion is intended to ensure that the asetsubfund can

be kept separate and distinct from the assets of othdusdb

Fault-based offence

(5) A person commits aoffence if:

(a) the person is subject to a requirement under this section; and

(b) the person fails to comply with the requirement
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Subdivision Cd What are the liabilities of a particular sub-fund

1233L Meaning of liabilities of a subfund

(1) Theliabilities of a subfund of a CCIV at a particular time are the
following:

(a) liabilities of the CCIV that relate solely to the business of the
subfund;

(b) liabilities of the CCIV not covered hyaragrapl{a), to the
extent that it is fair and reasonabiehe circumstances to
allocate the liability to the sutund at the time having regard
to the following matters:

(i) the extent to which the liability, when it arose, related to
the business of the sdbind;

(i) the extent to which assets of the gubd, and assets of
other sukfunds, of the CCIV have been applied to meet
the liability;

(i) the regulations (if any) made for the purposes of
subsectior{4).

Note: Section1233Ais about references to the liabilities of a CCIV

Effect of an allocatiometermination

(2) Despitesubsectior{l), if:
(a) a particular proportion of a liability of a CCIV is allocated to
a subfund of the CCIV at a time under a determination made
under sectiori233M(including a determination as varied
under sectioi233N); and

(b) the determination is operative at the time (see
subsectiorl233M4));
that proportion of the liability is taken to form part of trabilities
of the subfund at that time

Effect of a Court order about an arrangement or reconstruction

(3) Despitesubsection$l) and (2), thdiabilities of a subfund of a
CCIV:
(a) include liabilities that, in accordance with a Court order made
under sectiod236E(about arrangements and reconstructions
of subfunds), are to be liabilities of the sifind; and

131
18/12/2018 2:36 PM

EXPOSURE DRAFT



10

11
12
13
14

15

16

17
18
19

20

21
22

23
24
25

26

27
28

29

30
31

32
33

EXPOSURE DRAFT

(b) do not include liabilities that, in accordance with an order
made under that section, are no longer to be liabilities of the
subfund.

Regulations

(4) The regulations may provide for and in relation to matters to be
considered in determining tlextent to which a liability of a CCIV

forms

part of the liabilities of a stfiand of the CCIV

1233M When an allocation determination is required

(1) This section applies if a liability of a CCIV does not relate solely to
the business of one stind ofthe CCIV.

2 The

corporate director

Requirements for determination

(3) The determination:
(a) must be fair and reasonable in the circumstances and having
regard to the matters referred to in paragrbg33L(1)(b);
and
(b) must result in the liability being wholly allocated; and
(c) must be made as soon as practicafiby ¢he liability arises;
and
(d) must be expressed to apply from the time the liability arises
(which may be earlier than the time at which the
determination is made)

When

the determination is operative

must determine
allocation register or otherwise in writing) the proportion

(including nil) of the liability that is to be allocated to each
subfund of the CCIV

(4) A determination under this section (includia determination as

varied under sectioh233N is operative at a time if:

(a) the determination applies at that time; and

(b) the determination is one that a reasonable person in the
corporate directorés

position

(5) A determination unddhis section is irrevocable, however it may
be varied under sectidi233Neven if it has become inoperative
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Fault-based offence

(6) A person commits an offence if:

(a) the person is subject to a requirement under this section; and
(b) the person failso comply with the requirement

Determinations during winding up and controllership

(7) Subsectiofl ) does not app!l y-fund$areal |

being

(8) Despite subsectioh3.3(3) of theCriminal Code in a prosecution
for an offenceébased orsubsectior(6) of this section, a defendant
does not bear an evidential burden in relation to the matter in

wound up

subsectior{7).

(9) A liquidator of a sudfund of a CCIV, or a receiver of property of a

subfund of a CCIV, may not make a determinatiorder this
section

Note:

1233N Variation

(1) The corporate director may vary a determination made under

A liquidator may apply to the Court for an order under sedZ88Q.

s of proportional allocation of liabilities

section1233Mif it is necessary to do so to ensure that the

determination remains operative for the purposes of

subsectiorl233M4).

(2) If, as a result of a change in circumstances, a determination has or
will become inoperative, the corporate director must vary the

determination as soon as is practicable

Note:

The variation may take effect retrospectively to make operative a

determination that has become inoperativepseagraph(3)(b) of

this section

(3) The variation:

(a) must be fair and reasonable in tlreemstances and having

regard to:
(i) the matters referred to in paragrai#83L(1)(b); and

(b) must specify the time at which it starts to apply, which may
be earlier or latethan the time at which theaxiation is

(ii) the time at which it starts to apply; and

made; and
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(c) must result in the liability being wholly allocateshd
(d) must be made in writing

Effect of variation

(4) The variation takes effect from the time at which it starts to apply

Fault-based offences

(5) A person commits anfi@nce if:
(a) the person is subject to a requirement ursdésectior{2);
and
(b) the person fails to comply with the requirement

1233P Creditor may require corporate director to provide
information about allocation

(1) A creditor of a CCIV may, byotice in writing given to the
corporate director of the CCIV, require the corporate director to
provide the creditor with the following information about the debt
owing to the creditor:
(a) the subfund or sukfunds of the CCIV of which the debt is a
liability;
(b) if the debt is a liability of 2 or more stfbnds of the CCI\d
the proportion of the debt allocated to each-fsural;
within the period (which must be at least 14 days after the notice is
given), and in the manner, specified in the notice

(2) The notice must include sufficient information to enable the
corporate director to identify the debt

Strict liability offence

(3) A person commits an offence of strict liability if the person fails to
comply with a notice given to the person in adamce with
subsectior(l).
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Subdivision D3

Orders the Court can make

1233Q Orders the Court can make in relation to assets and liabilities
of sub-funds

(1) The Court may, on an application undabsectior{3), make any
orders, and give any directions, thlae Court considers
appropriate in relation to the assets and liabilities of thefuaudis
of a CCIV, including any of the following:

(a) an order requiring the corporate director to update or correct

t

(c) an order declaring that a determination made by the corporate

he CClIlVb6s all ocati on

director under sectioh233Jis not operative;

(d) an order requiring the corporate ditar to make one or more
determinations under sectid233J

(e) an order declaring the extent to which the money or property
forms part of the assets of each-$ubd of the CCIV;

register;
(b) an order declamg that money or property of a CCIV forms
part of the assets of a particular suhd of the CCIV;

(f) an order declaring that a liability of a CCIV forms part of the
liabilities of a particular sufund of the CCIV;

(g) an order declaring that a determination made by the corporate

director under sectiob233M (including a determination as
varied under sectiob233N), is not operative;
(h) an order requiring the corporate&ector to make one or more
determinations under secti@@33M, or to vary a
determination under sectid233N

() an order declaring the extent to which a liability forms part of
the liabilities of each sutund of the CCIV at a time

(2) The Court mg make an order or give directions under
subsectior{l) if any of the following applies:

(a) the Court is satisfied a determination made by the corporate

director under sectioh233Jor 1233M(including a
determination varied under sectib®33N is not gerative;

(b) t

he Cour't is satisfied

otherwise incorrect or deficient;
(c)al | of t h-fendCalb&iny svoursdwb

t hat

(3) An application for an order or directions undabsectior{1) may
be made by any of éfollowing:
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(a) the corporate director of the CCIV;
(b) a liquidator of a suund of the CCIV;
(c) a controller of property of a stfland of the CCIV

(4) If the Court makes an order ungeragrapt{1)(b), (e) or (i), the
corporate director does nisave the power under sectibt®33]
1233Mor 1233N(as the case requires) to make a determination
that is inconsistent with the order unless:

(a) the order states that the corporate director does have the
power to make an inconsistent determination; or

(b) the corporate director first obtains the leave of the Court

Di vi &IPum poses

applied

1233R Unallocated money and property may not be applied for any
purpose

Money or property of a CCIV that has not been cleaintified in

t he

CClVbds allocati on

regi ster

subfund or subfunds of the CCIV may not be applied, or dealt
with, whether directly or indirectly, for any purpose

1233S Requirement for segregated application of assets etib-funds

(1) The assets of a stand of a CCIV must not be applied, or dealt
with, whether directly or indirectly:

(a) subject toparagraph{b), for any purpose other than a purpose
covered by sectioh233T; or

(b) for a purpose specified in the CCitules made for the
purposes of this paragraph

Note:

For the consequences of a contravention of this requirement, see

section1233X.

(2) Subsectior{1) does not apply to:
(a) money or property to which sectid233Rapplies; or

(b) assets of a sutlund of the CCIV, to the extent the assets
consist of property to which sectid233K (about property

that has to be converted into money)eapplies

Note:

Forparagraphb), see instead sectidi233U.
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(3) The assets of 2 or more sfumds of a CCIV must ridoe applied
jointly to acquire a single item of property of the CCIV
Note: A single item of property that forms part of the assets of 2 or more

subfunds must be converted into money or other fungible property:
see sectio1233K.

Liquidators

(4) However a liquidator or provisional liquidator of a séind of a
CCIV may:

(a) make a disposition of assets of the-fuhd that is an exempt
disposition for the purposes of subsecd@8(2), as that
subsection applies to the sfimd undemDivision 4 of
Part8B.6; or

(b) disclaim property of a sutund under Divisior7 A of
Part5.6, as that Division applies to the sumd under
Division 4 of Part3B.6.

1233T Purposes for which subfund assets may be applied

This section covers the following purposes:

(d) meeting liabilities of the sufund;

(b) carrying on the business of the suind;

(c) paying a dividend to members of the guhd;

(d) providing consideration to a member of the-fuod in
respect of a reduction of share capital affecting thefisudb;

(e) redeeming redeemable shares or redeemable preference
shares that are referable to the-furd;

(f) making a payment covered by sectk#88Y (about winding
up);

(g) making a payment covered by secti##87K (about certain
priority payments by a receiver);

(h) complying with a compromise or arrangement relating to the
subfund and approved by the Court under
paragrapi11(4)(b), or an order made under sectt@B in
relation to such a compromise or arrangetne

(i) making any other distribution to members of the-Guiul
that the CCIV is permitted by this Act and its constitution to
make;

() a purpose specified in the CCIV rules for the purposes of this
paragraph

137
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Note: The assets may also be applied incadance with a court order: see
subsectiorl233W(2).

1233U Property that is required to be converted to be applied only
for that purpose

An item of property of a CCIV to which sectid233Kapplies
may not be applied for any purpose, except for thpgse of the
conversion required by that section

Note: For the consequences of a contravention of this requirement, see
section1233X.

1233V Requirement for security interests to be segregated

A CCIV must not grant a security interest in personal ptypr
the CCIV if the personal property comprises assets of 2 or more
subfunds of the CCIV

Note: For the consequences of a contravention of this requirement, see
section1233X.

1233W Court orders

(1) In a proceeding to which a CCIV is a party, a cooust not make
an order that is inconsistent with secti83R 12335 1233Uor
1233V, unless the court considers that the interests of justice
require it to do so

(2) If a court makes an order that is inconsistent with set233R
12335 1233Uor 1233V, the assets of a sdibnd must be applied
for the purpose of complying with the court order, in priority to
any other permitted application of the assets

1233X Consequences of nogompliant application of assets

(1) If money or property of a CCIV iapplied or dealt with in
contravention of sectioh233R 1233S 1233Uor 1233V, the
contravention does not affect the validity of any contract or
transaction connected with the application or dealing

Note: A Court may order an injunction to stop the CCGlpplying or dealing
with the asset (see sectihf24)

(2) A CCIV contravenes this subsection if:
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(a) the CCIV applies or deals with money or property of the

CCIV; and

(b) the application or dealing contravenes seclidB3R 12333

1233Uor 1233V.

Fault-based offence

(3) A person commits an offence if the person contravenes
subsectior{2).

Strict liability offence

(4) A person commits an offence of strict liability if the person
contravenesubsectior{2).

Di vi ®IHow CCI V assets

mu s t

1233Y When a depositary is required to hold CCIV assets

(1) If a CCIV has a depositary, then the money and property of the

CClv
Note 1:

Note 2:

must be held by the depositary

A depositary is compulsory for retail CCIVs and optional for

wholesale CCIVs: see secti@@26.

be

For the manner in which the depositary is required to hold the assets,

see sectiol233ZC.

(2) Subsectior{l) is subject to the following:
(a) the CCIV rules;
(b) any other law of the Commonwealth

1233Z When someone other than a depositary may hold the assets of
aCClv

(1) If a CCIV does not have, and is not required to have, a depositary,

then the money and property of the CCIV may be held by the

CCIv

or another person

(2) Subsectior{1) is subjecto the CCIV rules

1233ZA Person other than CCIV holdsmoney or property on trust

(1) A person other than the CCIV who holds money or property of the
CCIV is taken to hold the money or property on trust for the CCIV
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(2) To avoid doubt, nothing in thiShapter is intended to have the
effect of making a CCIV or its corporate director a trustee or

trustees of the money or property of the CCIV

1233ZB Requirement to transfer assets to depositary

(1) Money or property that is required to be held by a dépysof a

CCIv

must be transferred to the depositary:

(a) on the day the money or property is acquired, or the next
business day (unlegsragrapi{b) applies); or

(b) if the CCIV does not have a depositary on the day the money
or property is acquireéd within 1 business day of the record

of the CClIVOds registration
the depositary or temporary depositary of the CCIV

(2) A person contravenes this subsection if:
(a) the person holds money or property of a CCIV; and

(b) themoney or property is required to be held by the depositary
of the CCIV; and

(c) the person fails to comply witubsectior{1).

Fault-based offence

(3) A person commits an offence if the person contravenes

subsectior(2).

Strict liability offence

(4) A person commits an offence of strict liability if the person
contravenesubsectior{2).

1233ZC How CCIV money and property must be held

(1) A person who holds assets of a-gubd of a CCIV that have been
arly identifi ed tiangegister must
hold the assets separately from any other property (including from
assets of any other stind of the CCIV)

cl e

Note:

This subsection is a civil penalty provision (see sect@h/E)

i n

(2) A person who holds money or property of a CCIM thas not yet

bee

n clearly identified

n

t he

part of the assets of a sfind or subfunds of the CCIV must hold
that money or property separately from any other property
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Note:

This subsection is a civil penalpyovision (see sectiob317E)

(3) Despitesubsectior{l), a person who holds an item of property of a
CCIV to which sectior1233K (about property that has to be
converted into money e)applies must hold that item of property
separately from any otheroperty

Note:

This subsection is a civil penalty provision (see sect@h7E)

(4) Subsection$l), (2) and (3) are subject to the CCIV rules

Strict liability offence

(5) An offence based osubsectior{l), (2) or (3) is an offence of strict
liability.

1233ZD CCIV rules may create exceptions

(1) The CCIV rules may provide that specified classes of assets:
(a) are assets to which the provisions of this Division do not
apply; or

(b) are assets to which specified provisions of this Division do

not amply.

(2) The CCIV rules may make provision in relation to the holding of
assets of a sufund of a CCIV that are in a class of assets specified
by the CCIV rules for the purposessafbsectiorn(l).

PaBtBo Exter nal admi

de
Di wii ddnP

regi stration

reliminary

ni

strat

1235 Construing terms and expressions affected by substituted
references

Terms or expressions that have a particular meaning in relation to
a subfund

(1) To avoid doubt, if:

(a) aterm or expression has a particular meaning in toisn
relation to a sutbund of a CCIV; and
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(b) the term or expression occurs in a provision, in relation to a
reference (including an implied reference) that is required by
this Part to be substituted with a reference to afsot;

then the meaning thterm or expression has in relation to the
subfund in the provision is the meaning referred to in

paragraph{a).

Note:

Examples of terms or expressions that have a particular meaning in
relation to a sufund of a CCIV include the following:

(a) contributory (see sectiody;

(b) creditor and secured creditor (see sec8ign
(c) deregister (seBivision 8 of thisPart);

(d) extraordinary resolution (see secti@n

(e) member (see sectid222Q);

(f) property (see subsecti®iF(3));

(g) solvent ad insolvent (see sectidr231R);
(h) special resolution (see sectigh

Terms or expressions that do not have a particular meaning in
relation to a sukund

) If:

(a) aterm or expression has a particular meaning in this Act or in
a provision of thigAct in relation to a company, corporation
or body corporate; and
(b) because of a reference (including an implied reference) that is
required by this Part to be substituted with a reference to a
subfund, it is necessary to determine the meaning ofeime t
or expression in relation to a stund of a CCIV; and
(c) the term or expression does not have a particular meaning in
relation to a subund of a CCIV;
then the meaning the term or expression has in relation to the
subfund is the meaning the term expression would have in
relation to the CCIV if the CCIV had no other suimds

Note:

For example, the termelated entityis defined in sectiof in relation

to a body corporate, and is not defined in relation to &isuth of a

CCIV. To determine whther a person is a related entity of a-éuid:

(a) first, assume that the CCIV has no other-Buims (this includes
disregarding any shares held by the CCIV that are assets of other
subfunds of the CCIV); and

(b) then, apply the definition aklated entity in section9 to the
CCIV based on that assumption

As a result, a member of the CClpafagraph{d) of the definition of
related entity will only be a related entity of a stfond of the CCIV
if the person is a member of the siuind.

18/12/2018 2:36 PM
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Di vi ®ZIAemngements and reconstruct

sufbunds

1236 Object of this Division

The object of this Division is to provide for arrangements and
reconstructions of sutunds of CCIVs to occur in the same way

that arrangements and reconstructions of Rafodies occur

1236A Compromises etcnot to be made between 2 or more
sub-funds

The Court may not approve a compromise or arrangement between

a CCIV and:
(a) the creditors of 2 or more sdibnds of a CCIV; or
(b) the members of 2 or more stimds ofa CCIV.

Note:

However, the Court may approve a further compromise or

arrangement between the CCIV and anotheffsod. If this is done
as part of a scheme for the amalgamation or reconstruction of a
subfund or subfunds, the Court may make appropriatders: see

section1236D.

1236B Applying arrangements and reconstructions provisions to
sub-funds

(1) If a compromise or arrangement is proposed between a CCIV and

the creditors of a sutund or any class of them, or between a

CCIV and the members ofsaibfund or any class of them, the

arrangements and reconstructions provisions referred to in

subsectior{2) apply to the proposed compromise or arrangement

subject to:
(a) such modifications as are set out in this Division; and

(b) such other modificabins as are made necessary by the fact
that the CCIV is proposing to enter into a compromise or

arrangement relating to only one sfuind of the CCIV

Arrangements and reconstructions provisions

(2) The provisions (tharrangements and reconstructions prigions)

are as follows:

(a) Part5.1 (other than a provision excluded siybsectior{3));

18/12/2018 2:36 PM
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(b) the other provisions of this Act and the ASIC Act (other than
a provision excluded byubsectior{3)) to the extent to which
they relate to the operation of thevisions referred to in

paragraph{a).
(3) For the purposes slubsectior{2), the provisions excluded from
the arrangements and reconstructions provisions are as follows:

(a) section410;

(b) subsectiong11(1A), (1B) and (1C);

(c) paragrapil11(179(a);

(d) a provision specified in regulations made for the purposes of
this paragraph

Translation rules

(4) In the application of the arrangements and reconstructions
provisions, those provisions apply as if the substitutions set out in
the following &ble were made

Substitutions to be made

ltem Column1 Column 2
| f the provisiorsubstitute a ref
1 refers to the Pa#.1 body (the the subfund (but seesubsectiong5)
relevant body (whether the and (6))

reference is express or implied, an
(if the reference is express) wheth
thePart5.1 body is referred to as a
Part5.1 body, a company, a body
corporate, a corporation, or in som
other way), and the reference is nc
covered by another item of this

table
2 refers to the directors, ardirector, each of the following:
of the relevant body (a) the corporate director;
(b) a director of the corporate
director
3 refers to an officer of the relevant each of the following:
body (a) a director of the CCIV;

(b) a person covered by
paragraphb), (c) or (d) of the
definition of officer of a CCIV in
section1224Bin relation to the
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Substitutions to be made

ltem Column1l Column 2
I f the provisiorsubstitute a ref
subfund
4 refers to shares in the relevant boc shares referable to the sfind
5 refers to debentures of the relevan debentures referable to teeb-fund
body
Note: For item2d for example, the draft explanatory statement provided for

in subsectiod11(2) must state any material interests of the corporate
director and of the directors of the corporate director

(5) Despite iteml of the table irsubsectior{4), a reference covered
by column 1 of that item is taken to be a reference to the CCIV if
the context of the reference so requires (for example, because the
reference requires the legal capacity and powers of a company)
Note 1:  For example,aferences to the P&tl body, in the context of the
body as a party to a compromise or arrangement, are references to the

CCIV, because the CCIV is the legal person that is a party to, and that
is bound by, the compromise or arrangement

Note 2:  For example, references to the P&l body, in the context of
identifying a liquidator, are references to the-fuhd, because
winding up of a CCIV takes place at the guhd level

(6) If a reference in a provision to the relevant body is, as a result of
subsection(b), taken to be a reference to the CCIV, the operation
of the provision in relation to the CCIV is confined, to the extent
possible, to the sufund.

1236C Persons not to be appointed to administer compromise or
arrangement

Subsectio11(7) ha effect in relation to a CCIV as if the persons
referred to in that subsection included the depositary of the CCIV

1236D Provisions for facilitating reconstruction and amalgamation
of sub-funds within a CCIV

@) If:
(a) a compromise or arrangemenpi®posed for the purposes
of, or in connection with, a scheme for the reconstruction of a
subfund or sukfunds or the amalgamation of 2 or more
subfunds; and
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(b) under the scheme, the whole or any part of the undertaking or

of the property of a sufund concerned in the scheme (the
transferor subfund) is to become a part of the undertaking

or of the property of another stilnd of the same CCIV;
the Court may by order provide for any of the matters referred to in
subsectio13(1) as if the other stfind were the transferee
company referred to in that subsection

(2) Nothing in this section limits the orders a Court may make under
section413 if it approves a compromise or arrangement relating to
a subfund of a CCIV.

1236E Court may make order in relation to assets and liabilities of

sub-funds

If a Court approves a compromise or arrangement between a CCIV

and the creditors of a sdbind or any class of them, or between a

CCIV and the members of a stund or any class dhem, the
Court may also make any order it considers appropriate in relation

to the

assets and liabilities of the subd.

Di vi ®IRemcei ver s, and
sufbunds

Subdivision Ad

Preliminary

1237 Object of this Division

ot her

contr ol

Theobject of this Division is to preserve the segregated application

of assets of sufunds by requiring appointments of controllers to

be made separately in respect of the property of eacfusdinf
the CCIV.

1237A Definitions

In this Division:

property, in relation to a sufund of a CCIV, means property in

Australia or outside Australia

receivet in relation to property of a stfand of a CCIV, includes a

receiver and manager
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Subdivision Bd Appointment of controllers

1237B Appointment of a controller of property of a sub-fund of a
CClv

(1) An appointment covered tgubsectior{2):

(a) may not be made in relation to all the property of a CCIV;
and

(b) may be made only in relation to property of a CCIV that is
property ofa particular sutbund of the CCIV

(2) The appointments covered by this subsection are appointments,
whether made under a power contained in an instrument, or by a
Court, of a person to act as a:

(a) receiver; or
(b) receiver and manager; or
(c) contoller;

of property of the CCIV

Note: A Court may appoint a receiver under sec283, 283HB, 1101B or
1323

1237C Persons not to act as receivers

(1) A person is not qualified to be appointed, and must not act, as
receiver of property of a stfiand ofa CCIV if the person:

(a) is a secured party in relation to any property (including PPSA
retention of title property) of the stfnd; or

(b) is the corporate director of the CCIV; or
(c) is the depositary of the CCIV; or
(d) is an auditor of the CCI\ér the sukund; or

(e) is a director, secretary, senior manager or employee of a body
corporate that is a secured party in relation to any property
(including PPSA retention of title property) of the duhnd;
or

(f) is not a registered liquidator; or
(g) is a director, secretary, senior manager or employee of:
(i) the corporate director; or
(i) a body corporate related to the corporate director; or
(i) a body corporate related to the CCIV; or
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(h) unless ASIC directs in writing that this paradrajpes not
apply in relation to the person in relation to the-8uid of

the CCIV® has at any time within the last 12 months been:

() a corporate director or promoter of the CCIV; or

(i) a director, secretary, senior manager, employee or
promoter of tle corporate director or a related body
corporate of the CCIV or the corporate director

(2) Paragraplil)(f) does not apply in relation to a body corporate
authorised by or under a law of the Commonwealth, of a State or of
a Territory to act as receivef property of the suflund concerned

(3) Section418 does not apply to a CCIV

(4) In this section:

senior managedoes not include a receiver and manager

1237D Notifying

the depositary

(1) A controller of property of a sutund of a CCIV that has a
depositary must, as soon as practicable, and in any event within 3
iness days after the

bus
dep

ositary in writing.

of

control

t he

(2) A person who ceases to be a controller of property of dswubof
a CCIV that has a depositary must, within 7 business days after so
ceasing, notify the depositary in writing that the person has so
ceased

Subdivision Cd Application of Part 5.2 to control of property
of sub-funds

1237E Applying

Part 5.2 etc to sub-funds

(1) The controller provisions referred tosabsectior(2) apply to a
CCIV with:

(a) the modifications set out in this Division; and
(b) such other modifications as are made necessary by the fact

that the provisions are applying to a guhd insteadf to a
corporation
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Controller provisions

(2) The provisions (theontroller provisiong are as follows:
(a) Part5.2 and Divisior2B of Part5.7B (other than a provision
excluded bysubsection(3));
(b) the other provisions of this Act and the ASIC Act (other than
a provision excluded byubsectior{3)) to the extent to which
they relate to the operation of the provisions referred to in
paragrapha).
(3) For the purposes slubsectior{2), the provisios excluded from
the controller provisions are as follows:
(a) section416;
(b) section418;
(c) a provision specified in regulations made for the purposes of
this paragraph
Note: Section1237Capplies instead of sectiaii8

Translation rules

(4) In the application of the controller provisions, those provisions
apply as if the substitutions set out in the following table were
made

Substitutions to be made

Item

Column 1 Column 2
I f the provisiorsubstitute a ref

refers to the corporation (the the subfund (but seesubsectiongb)
relevant corporatiof in relation to  and (6))
whose property a controller has

been, or is to be appointed (wheth

the reference is express or implied

and (if the reference is express)

whether the corporation is referred

to as a corpration, a company, a

body corporate, or in some other

way), and the reference is not

covered by another item of this

table

refers to the directors, or a director the corporate director of the CCIV
or the board of the relevant
corporation
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Substitutions to be made

ltem Column1l Column 2

I f the provisiorsubstitute a ref
3 refers to an officer of the relevant each of the following:

corporation (a) a director of the CCIV;

(b) a person covered by
paragraphb), (c) or (d) of the
definition of officer of a CCIV in
section1224Bin relation to the
subfund

4 refers to shares in the relevant shares referable to the stind
corporation
5 refers to debentures of the relevan debentures referable to the suind

corporation

(5) Despite iteml of the table irsubsectior{4), areference covered
by column 1 of that item is taken to be a reference to the CCIV if
the context of the reference so requires (for example, because the
reference requires the legal capacity and powers of a company)

(6) If a reference in a provision toghelevant corporation is, as a
result ofsubsectior{5), taken to be a reference to the CCIV, the
operation of the provision in relation to the CCIV is confined, to
the extent possible, to the sfund.

Subdivision Dd Modified duties and powers of receives etc

1237F Liability of controller

(1) Section1224N(about extended liability for acts of agents) does not
apply to a person who, as agent for the CCIV, enters into
possession or assumes control of any property of-fuswbof the
CCIV for the purposs of enforcing any security interest

(2) Subsectior{1) does not affect the application of sectdr®.

1237G Powers of receiver

If the CCIV has a depositary, the powers conferred on a receiver of
property of a sulbund under sectiod20 are taken tmclude the

power to instruct the depositary in relation to dealing with assets of
the subfund.
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Note: See also sectioh226M.

1237H Controller may require reports relating to other sub-funds if
necessary

The affairs of a CCIV about which a controltdrproperty of a
subfund of the CCIV may require a report under sectig
include:
(a) the affairs of the subund; and
(b) the affairs of any other stfand, to the extent the
information about those affairs is required by the controller
for the purpse of attaining the objectives for which the
controller was appointed

1237J Controller may inspect books of CCIV

The books of a CCIV that a controller of property of a-fuid of
the CCIV is entitled under sectid31 to inspect at any reasonable
time include:

(a) the allocation register kept by the corporate director under
section1233C(about the allocation of assets and liabilities to
subfunds); and

(b) any books of the CCIV, to the extent the inspection of those
books is necessary for the puspoof attaining the objectives
for which the controller was appointed

Note: A person entitled to inspect a book may make copies or take extracts:
see subsectioh300(3)

Subdivision EO Other modifications

1237K Application of sub-fund property to meet certain priority
payments

If a receiver is appointed in respect of property of afanl of a
CClV, the assets of the siiltnd may be applied for the purposes
of paying debts or amounts that, under secti@®, must be paid in
priority to any claim forprincipal or interest in respect of the
debentures referred to in that section

151
18/12/2018 2:36 PM

EXPOSURE DRAFT



A WODN

© 00 N o O

10

11
12

13

14

15

16
17
18

19

20

21
22

23
24

25

26
27

28

29
30

31

EXPOSURE DRAFT

1237L Transfer of books to ASIC etc

(1) Before ASIC destroys, in accordance with subseeti2D(9),
books relating to the control of property of a-$ubd of a CCIV,
ASIC must notify the CCIV that it intends to do.so

(2) Despite subsectioh22D(9), if:
(a) ASIC retains books under subsectit22D(8) in relation to
the control of property of a stfand of a CCIV; and

(b) the retention period mentioned in that subseaiuts; and

(c) the CCIV, by resolution of the corporate director, directs
ASIC not to destroy the books;

ASIC must, as soon as practicable, transfer possession or control of
those books to the CCIV

Di vi&®&Wwwmdi ng dmpnafs sub
Subdivision A Preliminary

1238 Object of this Division

The object of this Division is to preserve the segregated application
of assets of sufunds by requiring a separate winding up
procedure for each stflind.

1238A No winding up of a CCIV

A CCIV cannot be woundp, or placed in liquidatian

Note: If a CCIV has no sutiunds, ASIC must deregister the CCIV: see
section1242K.

Subdivision Bd Application of winding up provisions to
winding up of sub-funds

1238B Applying winding up provisions to sub-funds

(1) An application to wind up a sdiaind of a CCIV, and the winding
up of a sudund of a CCIV, are regulated:

(a) by the provisions of this Division; and
(b) by the winding up provisions referred tosnbsectior(2),
applying, so far as they are capable ofisimg, subject to:
(i) such modifications as are set out in this Division; and
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(i) such other modifications as are made necessary by the
fact that the provisions are applying to a-$uihd
instead of to a company

Winding up provisions

(2) The provisons (thewinding up provision$ are as follows:

(a) sectionsb3 and 91, paragraf#83(1)(a), Parts.4, 54A,
5.4B, 55 and %6, Divisions2 and 2A of Parb.7B and
Schedul& (other than a provision excluded by
subsectior3));

(b) the other provisionef this Act and the ASIC Act (other than
a provision excluded byubsectior{3)) to the extent to which
they relate to the operation of the provisions referred to in
paragrapha).

Note 1:  Parts5.8 and 59 also apply to CCIVs with modifications: see
Divisions7 and 8of this Part

Note 2:  Part5.4C does not apply to CCIVs or sfinds of CCIVs

(3) For the purposes slubsection{2), the provisions excluded from
the winding up provisions are as follows:

(a) section459T;
(b) Division 8 of Part5.6 (about pooling);

(c) a provision specified in regulations made for the purposes of
this paragraph

Translation rules

(4) In the application of the winding up provisions, those provisions
apply as if the substitutions set out in the following table were
made

Substitutions to be made

tem  Column1l Column 2
I f the provisiorsubstitute a ref

1 refers to the company (tmelevant  the subfund (but seesubsection$b)
company that is being, is to be, or and (6))
has been wound up, or is the subje
of an application for a winding up
order(whether the reference is
express or implied, and (if the
reference is express) whether the
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Substitutions to be made

ltem Column1 Column 2
I f the provisiorsubstitute a ref

company is referred to as a
company, a body corporate, a
corporation, or in some other way)
and the reference is not covered b
another item of this table

2 refers to the directors, or a director the corporate director of the CCIV
or the board of the relevant
company

3 refers to an officer of the relevant each of the following:
company (a) a director of the CCIV;,

(b) a person covered by
paragraph{b), (c) or (d) of the
definition of officer of a CCIV in
section1224Bin relation to the

subfund
4 refers to shares in the relevant shares referable to the stind
company
5 refers to debentures of the relevan debentures referable to the sfuimd
company
6 refers to a general meeting, in a member sé6 mefandi

relation to the relevant company  (see sectioi229B
(other than a reference to the
company in general meeting)

7 refers to the relevamompany in the members of the stflind at a
general meeting me mber s me e-fundn g
8 refers to the incorporation of the  the registration of the suiioind

relevant company

= O © 0o OO WN PP

=

Note 1:  Item1d for example, in paragraptb9P(1)(b) there is an implied
reference to fiof the companyo after fAa cre
paragrap@t 59 P (1) (¢c) there is an implied referen
companyo aft erForfa&Cl¥, bathtthese tmpliedo r y 0
references would be substituted with impl:i
subfun d o

Note 2:  Item4d for example, if the winding up of a sidibnd of a CCIV
commences, sectictb8A will operate to void a transfer of shares in
the CCIV only if the shares are referable to thefsurial.

Note 3:  Item78 for example, subsectiotf5(1) require the members of the
subfund to appoint a liquidator or liquidators
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(5) Despite iteml of the table irsubsectior{4), a reference covered
by column 1 of that item is taken to be a reference to the CCIV if
the context of the reference so requires (kaneple, because the
reference requires the legal capacity and powers of a company)

Note 1:  For example, the references in paragestB9P(1)(a) and 462(2)(a) to

fithe companyod are taken to be references

application to the Court wddi be made by the legal person that is the
CCIV.

Note 2:  For example, the referenceinsubseclo® 1 ( 2) to AA company

|l odgedo is taken to be a reference
the lodging of documents with ASIC would be done by the legal
person that is the CCIV

Note 3:  For example, the referenceinsecttb® 3 t o t he fAcorporate

corporate powers of the companybo
state and corporate powers of the

(6) If a reference in a provision to the relevant company is, as a result
of subsectior(5), taken to be a reference to the CCIV, the
operation of the provision in relation to the CCIV is confined, to
the extent possible, to the sfund.

Note: For example, th first reference in paragragh7 1 B(a) t o #ft
companyo is a reference to the
be a party to a proceeding in a cottbwever, the operation of
section471B to prevent proceedings against the CCIV is confined to
proceethgs that relate to the sdbnd.

1238C References to debts etof a subfund

For the purposes of the application of the winding up provisions, as
those provisions apply subject to itdnof the table in
subsectiorl23884):
(a) a debt of the CCIV itaken to be a debt of a sfind to the
extent (if any) that the debt is a liability of the dubd; and
(b) a claim against the CCIV is taken to be a claim against a
subfund of the CCIV to the extent (if any) that the claim is a
liability of the subfund.

Note: A reference to a liability of a sdfoind of a CCIV includes debts and
claims: see sectioh233A.
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Subdivision Cd Winding up of a sub-fund in insolvency

1238D When a subfund is presumed to be insolvent

Paragraph 459C(2)(a) is taken todagisfied in relation to a
subfund of a CCIV if:
(a) the CCIV failed (as defined by sectidb9F) to comply with
a statutory demand; and
(b) the failure affects the stiond (see subsectidi?38K3)).

1238E Statutory demandd creditor may serve demand orCCIV

(1) A person may serve a statutory demand on a CCIV under
sectior459E

(2) However, subsectiofi59E(2) applies to a statutory demand served
on a CCIV as if it also required the demand to specify, in relation
to each debt to which the demand redate

(a) the subfund or sukfunds of the CCIV of which the debt is a
liability; and

(b) if the debt is a liability of 2 or more stfbnds of the CCI\d
the proportion of the debt allocated to each-feutd at the
time the demand is served

(3) Whether aCCIV has failed to comply with a statutory demand is
determined under sectid®9F If the CCIV has failed to comply
with a statutory demand, the failure affects eachfaot specified
in the demand

Note: The subfunds specified may be affected by a atidn made by the
Court under subsectidi?38H3).

1238F Statutory demandd CCIV may apply to set aside demand

(1) A CCIV may apply to the Court under sectidBsOG for an order
setting aside a statutory demand served on the CCIV

(2) Division 3 of Part5.4 applies in relation to the application subject
to the modifications set out in sectidl&38Gto 1238J.
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1238G Statutory demandd determining application to set aside
where there is a dispute or offsetting claim

(1) Paragraph 459H(1)(b) applies in relatim a debt to which a
demand relates only if the CCIV has an offsetting claim that is an
asset of the sufund of which the debt or a proportion of the debt
(as the case requires) is a liability

(2) Subsectiom59H(2) has effect as if it required thelCioto
calculate a separate substantiated amount in relation to each
subfund specified in the statutory demand

(3) For the purposes of the calculation:

(a) the amount of the debt is to be determined having regard only
to a debt or a proportion of a d€ls the case requires) that
is a liability of the sudund; and

(b) the amount of an offsetting claim is to be determined having
regard only to so much of an offsetting claim as is an asset of
the subfund.

1238H Statutory demandd determining application to set aside
where there is a dispute about the sufund

(1) This section applies if:
(a) a CCIV applies under secti@®9G for an order setting aside
a statutory demand served on the CCIV; and
(b) within the 21 days referred to in subsect#&@®G(3):
() a notice complying witlsubsectior{6) is filed with the
Court; and
(i) a copy of the natice is served on the person who served
the demand on the CCIV; and

(c) the information specified in the notice about a debt is not the
same as the informati@pecified in the demand about the
debt; and

(d) sectiond59H does not apply

(2) The Court must determine the following information for the debt:
(a) the subfund or sukfunds of the CCIV of which the debt is a
liability;
(b) if the debt is a liabilig of 2 or more sulbunds of the CCI\@
the proportion of the debt allocated to each-fsural.
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(3) If the information determined by the Court undabsectior{2) is
different from the information specified in the demand, the Court
may make an order:

(a) varying the demand as specified in the order; and

(b) declaring the demand to have had effect, as so varied, as from
when the demand was served on the CCIV

The order may be made subject to conditions
(4) This section has effect subject to secd@9J

(5) Sectiond59L has effect as if the orders referred to in that section
included an order under this section

(6) A notice complies with this subsection in relation to a statutory
demand if the notice specifies the following information for each
debt towhich the demand relates:

(a) the subfund or sukfunds of the CCIV of which the debt is a
liability;

(b) if the debt is a liability of 2 or more stfbnds of the CCI\@
the amount of the debt allocated to eachfsual.

1238J Substitution of sub-fund where statutory demand not relied
on

(1) This section applies if:
(a) a creditor applies under sectidf9P for a subund of the
CCIV to be wound up in insolvency; and

(b) the application does not rely on a failure by the CCIV to
comply with a statutoryemand

(2) The Court may by order substitute, in an application under
sectiond59P, the suund or subfunds of the CCIV in respect of
which the application is made

(3) The Court may only make an order if:
(a) a notice complying witlsubsectior{5) isfiled with the
Court; and
(b) the Court thinks it is appropriate to da so

(4) After the order is made, the application has effect, and may be
proceeded with, as if the substituted-$uibd or subfunds had
been the original sufund or sukfunds
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(5) A notice complies with this subsection in relation to a creditor if

the notice specifies the following information for each of the

cre

ditords debt s:

(a) the subfund or sukfunds of the CCIV of which the debt is a
liability;

(b) if the debt is diability of 2 or more subunds of the CCI\d

the amount of the debt allocated to each-fsunol.

1238K Declaration of solvency

A written declaration under sectid®4 about the affairs of a

subfund may be made by the corporate director of the CCIV

Subdivision D& Modified duties and powers of liquidator of a
sub-fund

1238L Disqualification of liquidator

Paragraph 532(2)(c) has effect in relation to afsuld of a CCIV

as if the persons referred to in that paragraph included the
following:

(a) adirector of the corporate director of the CCIV;,
(b) the depositary of the CCIV

1238M Notifying the depositary

(1) A liguidator of a sudfund of a CCIV that has a depositary must, as
soon as practicable, and in any event within 3 business days after

thel i qui dat or 0s

i q

uidatoro6s appointment

appointment,

noti fy

(2) If a liquidator of a sufund of a CCIV that has a depositary resigns
or is removed from office, the liquidator must, as soon as
practicable, and in any evenithin 3 business days after the
resignation or removal, notify the depositary in writing of that. fact

(3) In this section:

liquidator includes a provisional liquidator

18/12/2018 2:36 PM
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1238N Duties and powers of liquidator

Liquidatordéds powedusd rel ate onl

(1) The functions and powers of a liquidator of a-fuid of a CCIV:

(2)

(3)

(4)

(a) include functions and powers conferred on the liquidator of a
subfund of a CCIV by a provision of this Chapter; and

(b) to the extent those functions and powers are conferre¢te
liquidator by the winding up provisions referred to in
subsectiorl23802), as those provisions apply under this
Division, extend only to matters that relate solely to the
carrying on of the business of the subd.

However, the books of a @Cthat a liquidator of a sufund is
entitled under subsectiety7(3) to inspect at any reasonable time
include:

(a) the allocation register kept by the corporate director under
section1233C(about the allocation of assets and liabilities to
subfunds);and

(b) any other books of the CCIV, to the extent the inspection of
those books is necessary for the liquidator to perform or
exercise the functions or powers of that office

Note 1: A person entitled to inspect a book may make copies or take extracts:
see subsectioh300(3)

Note 2: A provisional liquidator also has the power under subsedfrai(3):
see paragraph72(4)(b)

Liguidator may instruct depositary

If the CCIV has a depositary, the powers conferred on a liquidator
of a subfund are taketo include the power to instruct the
depositary in relation to dealing with assets of thefanl.

Note: See also sectioh226M.

Liguidator may inspect certain books of the depositary

If the CCIV has a depositary, the liquidator is entitlethgpect at
any reasonable time books of the depositary relating to the CCIV,
to the extent the inspection of those books is necessary for the
liquidator to perform or exercise the functions or powers of that
office.

Note: A person entitled to inspect a bomay make copies or take extracts:
see subsectioh300(3)
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Definitions
(5) In this section:

liquidator includes a provisional liquidator

1238P Retention and destruction of books

(1) The following provisions do not apply in relation to a winding up
of a subfund:

(a) subsectiory0-35(3) of Schedul@2 (about when an external
administrator is not required to retain books);

(b) subsectiory0-35(4) of Schedul@ (about when an external
administrator may destroy books)

Liquidator must transfer books @CIV

) If:

(a) books are retained under sectitih35 of Schedul by a
liquidator of a subund in relation to a winding up of the
subfund; and

(b) the retention period mentioned in subseci®f85(1) of that
Schedule ends; and

(c) before the endf the retention period, the CCIV requests the
liquidator by notice in writing to transfer possession or
control of the books to the CCIV;

the liquidator must, as soon as practicable after the end of the
retention period, transfer possession or contrtha$e books to
the CCIV.

(3) Otherwise, the books may be destroyed at the end of the retention
period

Offence

(4) A person commits an offence if:
(a) the person is subject to a requirement usddsection(2);
and
(b) the person intentionally or ridessly fails to comply with the
requirement
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Subdivision E& Modified duties and powers of officers of
corporate director and CCIV

1238Q Officers of corporate director to help liquidator

(1) Section530A applies as if each of the following were an officker
a CClv:

(a) an officer of the CCIV;
(b) an officer of the corporate director of the CCIV;
(c) an officer of a former corporate director of the CCIV

(2) Paragrapltfl)(a) is included for the avoidance of daubt
(3) In this section:

officer includes former officer

1238R Corporate director may retain certain books

(1) The corporate director of a CCIV is entitled, as against a liquidator
of a subfund of the CCIV, to retain possession of books of the
CCIV that relate to:

(a) the businessraaffairs of the CCIV as a whole; or
(b) the business or affairs of other swimds of the CCIV

Note: Books that the corporate director is not entitled to retain must be
delivered to the liquidator: see secti®B0A

(2) Subsectior{1) applies despiteubsectiorb30B(1)
(3) In this section:

liquidator includes a provisional liquidator

1238S Corporate director may access certain books

The corporate director of a CCIV is entitled to inspect at any
reasonable time books relating to the winding up flafund of

the CCIV, to the extent the inspection of those books is necessary
for the corporate director to perform or exercise the functions or
powers of that office

Note: A person entitled to inspect a book may make copies or take extracts:
see subseion 1300(3)
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1238T Corporate director may direct ASIC not to destroy books

(1) Before ASIC destroys, in accordance with subsedti®81(9) of
Schedule2, books relating to the winding up of a sulnd of a

CCIV, ASIC must notify the CCIV that ihtends to do so

(2) Despite subsection0-31(9) of Schedul@, if:

(a) ASIC retains books under subsectitth31(8) of Schedul@
in relation to the winding up of a sdibnd of a CCIV; and

(b) the retention period mentioned in that subsection ends; an

(c) the CCIV, by resolution of the corporate director, directs
ASIC not to destroy the books;

ASIC must, as soon as practicable, transfer possession or control of

those

books to the CCIV

1238U Mandatory examination

(1) Section596A applies in relatioto a CCIV as if the following were
officers of the CCIV:

(a) a natural person who is an officer of the CCIV;,

(b) a natural person who is a director of the corporate director of
the CCIV.

(2) Paragrapltfl)(a) is included for the avoidance of daubt

1238V Court may make order imposing liability on unlicensed

person operating CCIV

Where:

(a) a subfund of a CCIV is being wound up; and

(b) within the period of 4 years ending before the relabiank

day, a person not meeting the requirements in

sulsection1224K1) for the director of a CCIV operated the

business and conducted the affairs of the CCIV;
the Court may, on the application of theduln n d 6 s

|l iquidator,

order that the person is personally liable for so much of the
undos d dlibes as daenmbt excéed dn amount
specified in the order

subf
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Subdivision F Proof and ranking of claims

1238W Liquidator must be satisfied debt or claim is a liability of the
sub-fund

(1) The liquidator of a sufund must determine that the whole or a
patt of a debt of the CCIV is not admissible to proof against the
subfund if the liquidator is satisfied that the debt or the part of the
debt (as the case requires) is not a liability of thefand.

(2) Such a determination does not have the effecttfiguishing the
debt or the part of the debt

1238X Determination of debts and claims that relate to the business
of 2 or more subfunds and are of uncertain value

(1) This section applies if, in the winding up of a guhd, the
liquidator admits a delar claim that:

(a) is a liability of the CCIV that does not relate solely to the
business of the sdioind; and

(b) as at the relevant date, did not bear a certain value

Note: If the liability relates solely to the business of the-fwid but is of
uncertain value, the liquidator must estimate the value of the debt or
claim (paragrap®54A(2)(a)) or refer the question of the value of the
debt or claim to the Court (paragrapbdA(2)(b))

(2) Section554A applies in relation to the debt or claimfahe value
of the debt or claim that is to be estimated as at the relevant date
were the value of the whole of the debt or claim (not just the
proportion that is applicable to the stumd under
subsectior1233L(2)).

(3) However, despite subsectiBB4A(8), for the purposes of
Division 6 of Part5.6, the amount of the debt or claim that is
admissible to proof is the product of:

(a) the value as estimated or worked out under sebtd\ (as
modified by this section); and

(b) the proportion of the liaktly applicable to the sufund
under subsectioh233L(2).
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1238Y Application of sub-fund property

If a subfund of a CCIV is being wound up, the assets of the
subfund may be applied for the purposes of paying debts and
claims that, under secti@b6 ast applies in relation to the
winding up of the suibund, must be paid in priority to all other
unsecured debts and claims

Subdivision Gd

Powers of Courts

12387 Warrant in relation to books

(1) This section applies in relation to a warrant issued byuat@ader

subsectiorb30C(2) on application by the liquidator or provisional

liquidator of a subund of a CCIV

(2) The books of a CCIV that may be searched for under the warrant

are any books of the CCIV

(3) The books of the CCIV that may be seizgdier the warrant are
books of the CCIV that relate to the siuimd.

Specified person to be in possession of warrant

(4) When executing the warrant, the specified person must be in
possession of the warrant or a copy of the warrant

Notification of entry

(5) Subsection$6) and (7) apply if:
(a) the warrant is being executed in relation to premises; and

(b) the occupier of the premises, or another person who
apparently represents the occupier, is present at the premises

(6) Before entering the premis@nder the warrant, the specified
person must:

(a) announce that the person is authorised to enter the premises;

and
(b)) show the occupier or other
identity that:
(i) includes a photograph of the person; and
(i) has noexpired
(7) The specified person must, as soon as practicable:
165
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(a) make a copy of the warrant available to the occupier or other
person; and

(b) inform the occupier or other person in writing of the rights
and responsibilities of the occupier or atperson under this
section and sectidsi30C

Books to be used only for purpose of liquidation

(8) A book of the CCIV seized under the warrant may be used only for
the purpose for which it was seized

Return of seized things

(9) Despite subsectiof30C(4), and subject to any contrary order of
the Court, a person who has custody of property or a book because
of the execution of the warrant must take reasonable steps to return
the property or book to the CCIV when the property or book is no
longer reqired to be retained for the purpose for which it was
seized

Receipts

(10) If property or a book is seized under the warrant, the specified
person must provide a receipt for the property or book

(11) If 2 or more books or items of property are seizbey may be
covered by the one receipt

Subdivision H3 Recovering property

1238ZA Presumptions to be made in recovery proceedings

A reference in sectioB88E to financial records a company is
required by subsectid2B86(1) to keep is taken, in relationao
winding up of a sufund of a CCIV, to be a reference to both of
the following:

(a) financial records that the CCIV is required to keep and retain
for the subfund under subsectid?86(1), as that subsection
applies in relation to the st#fbnd undersection1232A

(b) financial records that the CCIV is required to keep and retain
for itself under subsectia286(1), as that subsection applies
to the CCIV under sectioh?232.
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1238ZB Directors of the corporate director

(1) Sections588FDA and 588FGA ayy in relation to a sufund of a
CCIV as if each of the following were a director of a CCIV:

(a) a director of the CCIV;
(b) a director of the corporate director of the CCIV

(2) Paragraplfl)(a) is included for the avoidance of daubt

1238ZC Vesting of PPSA security interests if collateral not
registered within time

Section588FL applies in relation to a PPSA security interest
granted by a CCIV if:

(a) an order is made, or a resolution is passed, for the winding up
of a subfund of the CCIV; and

(b) the PPSA security interest is in collateral that is an asset of
the subfund of the CCIV

Di vi ®IRemovering pfapdsety of

1239 Duties owed by directors of corporate director of a CCIV

The object of this Division is to ensure that tfficers of the
corporate director of a CCIV, instead of the corporate director
itself, owe the duties in Divisior} 4, 5 and 6 of Pa&7B.

1239A Applying property recovery provisions to CCIVs

(1) The property recovery provisions referred tsutsetion (2)
apply to a CCIV subject to:
(a) such modifications as are set out in this Division; and
(b) such other modifications as are made necessary by the facts
that:
() for a CCIV, solvency and insolvency are determined at
the level of a sufund, instead of at the level of the
CCIV; and
(i) the officers to whom the provisions are directed are the
officers of the corporate director, instead of the officers
of the CCIV.
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Property recovery provisions

(2) The provisions (theroperty recovery provisia) are as follows:
(a) Divisions3, 4, 5 and 6 of Pa&7B (other than a provision
excluded bysubsection(3));
(b) the other provisions of this Act and the ASIC Act (other than
a provision excluded byubsectior{3)) to the extent to which
they relateo the operation of the provisions referred to in
paragrapha).

(3) For the purposes slubsection(2), the regulations may specify
provisions that are excluded from the property recovery provisions

Translation rules

(4) In the application of thproperty recovery provisions, those
provisions apply as if the substitutions set out in the following
table were made

Substitutions to be made

ltem  Column1 Column 2
| f the provisiorsubstitute a ref

1 refers to the company (thelevant the subfund (but seesubsectiongb)
company in relation to which the  and (6))
provision applies (whether the
reference is express or implied, an
(if the reference is express) whethe
the company is referred to as a
company, a body corporate, a
corporation, or in some other way)
and the referencs inot covered by
another item of this table

2 refers to the directors, or a director the directors, or a director, or the
or the board of the relevant board of the corporate director of th
company CClv

3 refers to an officer of the relevant an officer of the corporate director
company

4 refers to shares in the relevant shares referable to the stund
company

168
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(5) Despite iteml of the table irsubsectior{4), a reference covered
by column 1 of thaitem is taken to be a reference to the CCIV if

the context of the reference so requires (for example, because the

reference requires the legal capacity and powers of a company)

(6) If a reference in a provision to the relevant company is, as a result

of subsectior{5), taken to be a reference to the CCIV, the
operation of the provision in relation to the CCIV is confined, to
the extent possible, to the sfiund.

1239B References to incurring debts

For the purposes of the application of the propertgvuecy
provisions, as those provisions apply subject to teshthe table
in subsectior1239A(4), a sukfund is taken to incur a debt if:

(a) the CCIV incurs the debt; and
(b) the debt is, to any extent, a liability of the gubd.
The subfund incursthe debt at the time the CCIV incurs the debt

1239C When debts arise in relation to redeemable shares

(1) For the purposes of secti6B88G, if a CCIV takes action set out in
column 1 of an item of the following table, it incurs a debt at the
time set otiin column 2 of the item

When debts are incurred

ltem  Column 1 Column 2
Action of company When debt is incurred
1 redeeming redeemable share: when the company exercises the option
that are redeemable only at its
option
2 issuing redeemable shaithat when the shares are issued
are issued on terms that they
are liable to be redeemed
otherwise than only at its
option
3 converting under when the shares are converted

section1231Ca share that is
not a redeemable share into a
share that is liable to be
redeemed otherwise than only
at its option
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(2) This section has effect in relation to a CCIV in addition to the table

set out in subsecticBB8G(1A)

Di vi &I Exrn er nal admi ni strat

1240 Applying external administration offences to CCIVs

(1) The external administration offences provisions referred to in
subsectior{3) apply to a CCIV

(2) In addition to the application referred tosalsection(1), the
external administration offences provisions apply to a CCIV
subject to:

(a) such modifications as are set out in this Division; and
(b) such other modifications as are necessary

External administration offences provisions

(3) The provsions (theexternal administration offences provisiohs

are as follows:
(a) Part5.8 (other than a provision excluded siybsectior{4));
(b) the other provisions of this Act and the ASIC Act (other than

a provision excluded byubsectior{4)) to the extnt to which
they relate to the operation of the provisions referred to in

paragrapha).
(4) For the purposes alubsectiorn(3), the regulations may specify

provisions that are excluded from the property recovery provisions

Translation rules

(5) In theapplication of the external administration offences

o

provisions, those provisions apply as if the substitutions set out in
the following table were made

Substitutions to be made

Item Column 1

Column 2

I f the provisiorsubstitute

a

ref

1 refers to the company (tmelevant

company in relation to which the  and (7))
provision applies (whether the

the subfund (but seesubsection$6)
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Substitutions to be made

ltem  Column1 Column 2
I f the provisiorsubstitute a ref
reference is express or implied, an
(if the reference is express) whetht
the company is referred to as a
company, a body corporate, a
corporation, or irsome other way),
and the reference is not covered b
another item of this table
2 refers to the directors, or a director the corporate director of the CCIV
or the board of the relevant
company
3 refers toan officer of the relevant  each of the following:
company (a) a director of the CCIV;,

(b) a person covered by
paragraphb), (c) or (d) of the
definition of officer of a CCIV in
section1224Bin relation to the
subfund

4 refers to shares in the relevant shares referable to the sfund

company

(6) Despite iteml of the table irsubsectior{5), a reference covered
by column 1 of that item is taken to be a reference to the CCIV if
the context of the reference so requires (for example, because the
reference requires the legal capacity and powers of a company)

(7) If a reference in a provision to the relevant company is, as a result
of subsectior{6), taken to be a reference to the CCIV, the
operation of the provision in relation to the CCIV is fioed, to
the extent possible, to the sfund.

1240A Interpretation of ceased to carry on business

(1) For the purposes of P&®8, a subfund is taken to have ceased to
carry on business only if:
(a) 2 months have passed since a notice under
subsectin 124245) (about voluntary deregistration of a
subfund) relating to the sufund was published and ASIC

171
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has not been informed that the part of the business of the
CCIV that is registered as the sfumd is being carried on; or

(b) ASIC has published aotice under subsectici242H1)
(about ASIC initiated deregistration of a sulmd) relating to
the subfund.

(2) Subsectiorb89(3) does not apply to determine when afsuidl of
a CCIV is taken to have ceased to carry on business

1240B Frauds by officers

(1) Section596 applies in relation to a CCIV as if the following were
officers of the CCIV:

(a) a natural person who is an officer of the CCIV;,

(b) a natural person who is a director of the corporate director of
the CCIV.

(2) Paragrapltfl)(a) is ircluded for the avoidance of doubt
Divi®iMrscel |l aneous

1241 Applying external administration miscellaneous provisions to
sub-funds

(1) The external administration miscellaneous provisions referred to in
subsectior{2) apply to a CCIV subject to:

(a) such modifications as are set out in this Division; and
(b) such other modifications as are necessary

External administration miscellaneous provisions

(2) The provisions (thexternal administration miscellaneous
provisiong are as follows:
(a) Pat 5.9 (other than a provision excluded siybsectior{3));
(b) the other provisions of this Act and the ASIC Act (other than
a provision excluded byubsectior{3)) to the extent to which
they relate to the operation of the provisions referred to in
paragrapha).

(3) For the purposes slubsection(2), the regulations may specify
provisions that are excluded from the external administration
miscellaneous provisions
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Translation rules

(4) In the application of the external administration miscellaseo
provisions, those provisions apply as if the substitutions set out in
the following table were made

Substitutions to be made

ltem  Column1 Column 2
I f the provisiorsubstitute a ref
1 refers to the corporation (the the subfund (but sesubsectiong5)
relevant corporationin relation to  and (6))
which the provision applies
(whether the reference is express
implied, and (if the reference is
express) whether the corporation i:
referred to as a company, a body
corporate, a corporation, or in som
other way), and the reference ig nc
covered by another item of this
table
2 refers to an officer of the relevant each of the following:
corporation (a) a director of the CCIV,

(b) a person covered by
paragraphb), (c) or (d) of the
definition of officer of a CCIV in
section1224Bin relation to the
subfund

3 refers to shares in the relevant shares referable to the stund

corporation

(5) Despite iteml of the table irsubsectior{4), a reference covered
by column 1 of that item is taken to be a reference to the CCIV if
the context of the reference so requires (for example, because the
reference requires the legal capacity and powers of a company)

(6) If a reference in a provision to the relevant corporais, as a
result ofsubsectiorn(5), taken to be a reference to the CCIV, the
operation of the provision in relation to the CCIV is confined, to
the extent possible, to the sfund.
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Di vi &iDemegi stration

Subdivision Ad

Deregistration

1242 Deregistration of a subfundd voluntary

Who may apply for deregistration

and

transfer

(1) An application to deregister a sédnd of a CCIV may be lodged
with ASIC by:

(a) the CCIV; or
(b) the corporate director of the CCIV; or
(c) aliquidator ofthe subkfund.

If the CCIV lodges the application, it must nominate a person to be

given

notice of the deregistration

Circumstances in which application can be made

(2) A person may apply only if:
(a) the subfund has no assets or liabilities; and

(b) the CCIV is not a party to any legal proceedings that relate to
the subfund.

(3) The application must be in the prescribed form

ASIC may ask for information about officers

(4) The applicant must give ASIC any information that ASIC requests

about

the flowing officers:

(a) the current and former officers of the CCIV;

(b) the current and former officers of the corporate director of
the CCIV.

Deregistration procedure

(5) I

(a) ASIC decides to deregister the suimd under this section;
and

(b) ASIC s not aware of any failure to comply with
subsection$l) to (4);
ASIC must:
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(c) give notice of the proposed deregistration on ASIC database;
and

(d) publish naotice of the proposed deregistration in the
prescribed manner

(6) When 2 months have pass&dce the publication of the notice
underparagraph{5)(d), ASIC may deregister the stund.

(7) ASIC must give notice of the deregistration to:
(a) the applicant; or
(b) the person nominated in the application to be given the
notice

Notices taken thave been given under sect@dlAA

(8) For the purposes of the provisions of this Act (other than a
provision of this Chapter):
(a) a notice given undgraragraph{5)(c) is taken to have been
given under paragra@01AA(4)(c); and
(b) a notice publisbd undeparagrapl{5)(d) is taken to have
been published under subsect@1AA(4)(d).

ASIC must not deregister a stund that is an Australian passport
fund if the fund has certain members

(9) However, ASIC must not decide, under this section, to istezaq
subfund that is an Australian passport fund if:

(a) there are members of the fund who became members
(whether in this jurisdiction or any host economy for the
fund) after the fund became an Australian passport fund; or

(b) there are members tife fund who became members
(whether in this jurisdiction or any host economy for the
fund) on the expectation that the fund would become an
Australian passport fund

(10) For the purposes alubsectior(9), ignore any member of the fund
that:
(a) is, orhas at any time been, the operator of the fund; or
(b) is a related party of an entity that is, or has at any time been,
the operator of the fund
Note: See sectioi216B for the circumstances in which a person becomes a

member of a fund on the expectatithat it would become an
Australian passport fund
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1242A Deregistration of a subfundd ASIC initiated

Circumstances in which ASIC may deregister

(1) ASIC may decide to deregister a suind of a CCIV if:

(a) the CCIV has not lodged any documents tkhtte to the
subfund under this Act in the last 18 months; and

(b) ASIC has no reason to believe that the part of the business of

the CCIV that is registered as the guhd is being carried
on.

(2) ASIC may also decide to deregister a-fuhd of a CCV if:

@the CClIVOs review
been paid in full at least 12 months after the due date for
payment; and

(b) the review fee is to any extent a liability of the $ubd.

fee

n respect

(3) ASIC may also decide to deregister a-fuhd of a CCIV if the
subfund is being wound up and ASIC has reason to believe that:

(a) the liquidator of the subund is no longer acting; or

(b) thesusf undds affairs
that the liquidator should have lodged isestst 6 months
late; or

(c) t

hesusf undbés affairs

have

have

been

been

Part5.4 (as modified by this Part) and the assets of the
subfund are not enough to cover the costs of obtaining a

Court order forthesub un d 6 s

(4) However, ASIC must not decide, under this section, to deregister a

subfund that is an Australian passport fund if ASIC is of the
opinion that to do so would not be in the interests of:
(a) members of the fund who became members (whether in this
jurisdiction or any host economy for the fund) after the fund
became an Australian passport fund; and
(b) members of the fund who became members (whether in this
jurisdiction or any host economy for the fund) on the
expectation that the fund would become an Aliatna
passport fund

(5) For the purposes alubsectior{4), ignore any member of the fund

that:

(a) is, or has at any time been, the operator of the fund; or
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(b) is a related party of an entity that is, or has at any time been,
the operator of the fund

Note: See sectioi216B for the circumstances in which a person becomes a
member of a fund on the expectation that it would become an
Australian passport fund

Show cause notice

(6) Before deciding to deregister a stund, ASIC must give the
CCIV a written notice that requires the CCIV to show cause, at a
hearing before a specified person, why thefsulol should not be
deregistered

(7) The notice must specify:

(a) the grounds on which it is proposed to deregister the
subfund; and

(b) a reasonabléme and place at which the hearing is to be
held

However, if the CCIV consents, the person conducting the hearing
may fix a different time or place

(8) The person conducting the hearing must:
(a) give the CCIV an opportunity to be heard at the headngd
(b) give ASIC:
(i) areport about the hearing; and

(i) a recommendation about the grounds in the notice on
which it is proposed to deregister the $ubd.

(9) After considering the report and recommendation, ASIC may
decide to:

(a) take no futher action in relation to the matter and give
written advice of that decision to the CCIV; or

(b) deregister the sufund.

(10) Neither of the following is a legislative instrument:
(a) a notice undesubsectiorn(6);
(b) a report undesubsection(8) (if it is in writing).

1242B Process for ASIC initiated deregistration of a sukund

(1) If ASIC decides under sectidriP42Ato deregister a sufund of a
CCIV, it must:
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(a) give notice setting out the date on which ASIC proposes to
deregister the sutund:

() to the CCIV; and

(ii) to the liquidator of the sufund (if any); and

(iii) to the corporate director; and
(iv) on ASIC database; and
(b) publish notice of the date on which ASIC proposes to

deregister the sufund in the prescribed manner

(2) A notice undeparagraph{1)(a) must be given at leasbiisiness
days before the stiinind is deregistered

(3) ASIC

may deregister the sdibnd if:

(a) 5 business days have passed since the publication of the
notice undeparagrapl{1)(b); and

(b) at the time ASIC deregisters the dulnd, ASIC has reason
to believe that there is no property of the CCIV to which
section1233K (about property that has to be converted)
applies

(4) ASIC does not have to give a person notice updeagraph1)(a)

ifAS

| C does not have

identity or address

t he

necessary

(5) If ASIC deregisters a sulund of a CCIV under this section, ASIC
must give notice that the fund has been deregistered, and the date
on which it has been deregisterén everyone who was notified of
the proposed deregistration undebparagrapfil)(a)(ii) or (iii).

(6) The notice must be given within 5 business days after théusiab
is deregistered

Notices taken to have been given under se&dAB

(7) For thepurposes of the provisions of this Act (other than a
provision of this Chapter):

(a) a notice given undgraragrapt{1)(a) is taken to have been
given under paragra@01AB(3)(a); and

(b) a notice published undearagrapl{1)(b) is taken to have
been piblished under subsectiG®1AB(3)(b)
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1242C Deregistration of a subfundd following amalgamation or
winding up

ASIC must deregister a stfibnd of a CCIV if the Court orders the

deregistration of the sdioind under:

(a) paragrapt13(1)(d) (reconstruatn and amalgamation of

Part5.1 bodies); or
(b) paragraph#81(5)(b) (release of liquidator); or

(c) subsectiorb09(2) (deregistration after end of administration

return is lodged)

Note:

1242D Effect of

Effect

(1) Subsection$01AD(1A) to (4) and sectioB01AE apply in relation

to the
Note:

(2) Those provisions apply as if a reference to property were instead a

These provisions apply to a stund of aCCIV with modifications:

seeDivisions1 to 7 of this Part

deregistration of a subfund

on assets of the CCIV

deregistration of a stfibnd of a CCIV,

Subsectior601AD(1) dos not apply in relation to the deregistration
of a subfund of a CCIV. The CCIV will continue to exist until the

CCIV itself is deregistered

reference to property of the sfimd.

Note:

For references to property of a sfulmd, see subsecti@ilF(3)

Books

(3) If a subfund of a CCIV is deregistered, the CCIV must keep the
V6s books t Hund (otheethaalioeksthaba t h e
liquidator has to keep under subsecif@B35(1) of Schedul@) for

CccCl

3 years after the deregistration

Note:

(4) An offence based osubsectior(3) is an offence of strict liability

Consequences of deregistration on status as an Australian passport

fund
(5) If:

If the CCIV itself is deregistered, the corporate director of the CCIV
immediately before it is deregistered is required to retain all books of

the CCIV including these booksee sectioii242L.
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(a) a subfund of a CCIV is deregistered; and

(b) the subfund was an Australian passprhd;
ASIC must annotate the Register of Passport Funds to indicate that
the subfund is no longer an Australian passport fund, or cause that
annotation to be made on the Register

1242EThe Commonweal thdéds and ASI Cdés power
obligations in relation to deregistered sukfund

The Commonwealth or ASIC may do an act on behalf of the CCIV
of a deregistered stfland or the liquidator of the sfioind if the
Commonwealth or ASIC is satisfied that the CCIV or liquidator
would be bound to do thet if the sufund had not been
deregistered
Note: This power is a general one and is not limited to acts in relation to

property vested in the Commonwealth under subse60AAD(1A),

or ASIC under subsectidd01AD(2). The Commonwealth or ASIC

has allthe powers that automatically flow from the vesting of property

under thasubsectior(see subsectior&)1AD(3A) and (4)) and may
exercise those powers whether or not the CCIV was bound ta do so

1242F Claims against insurers in relation to deregisteredus-fund

A person may recover from the insurer of a CCIV an amount that
was payable to the CCIV under the insurance contract if:

(a) a subfund of the CCIV is deregistered; and

(b) the CCIV has a liability to the person that was a liability of
the subfund; and

(c) the insurance contract covered that liability immediately
before the sufund was deregistered

1242G Reinstatement of a sudund
(1) The registration of a suloind of a CCIV may be reinstated under
section601AH as if the sufund were a ampany
Note: Notice ofthe reinstatement must be giveee sectio1242J.
(2) If the registration of a sufund of a CCIV is reinstated under

section601AH, the sudund is taken to have been registered
throughout the period it was deregistered

t

(3 The Courtds power to maB0BAH@n order wunde

includes the power to make an order in relation to the following:
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(a) the assets or liabilities of a sfitnd of a CCIV whose

registration is reinstated;

(b) the assets or liabilities of amgher sukfund of the CCIV
which is affected by the reinstatement

(4) If the registration of a sufund of a CCIV is reinstated under
section601AH, any property of the CCIV that was property of the

subfund that is still vested in the Commonwealth on@$evests

in the CCIV. If the CCIV held particular property subject to a

security or other interest or claim, the CCIV takes the property

subject to that interest or claim

Note:

(5) Subsection§01AH(1A), (4), (4A) and (5) do not apply in relation

The CCIV must allocate the property to the-$uibd in accordance

with Subdvision B of Division3 of Part8B.5.

to the reinstatement of the registration of a&uid of a CCIV,

Registration as an Australian passport fund not reinstated

(6) The reinstatemertf the registration of a stfioind of a CCIV does
notresultinthesub und 6 s
Part8A.3 being reinstated, even if the slulmd was an Australian
passport fund immediately before its deregistration

1242H CCIV reinstated following reinstatement of a sudund

(1) If a CCIV is deregistered and:

(a) ASIC reinstates the registration of a guhd of the CCIV
under subsectioB01AH(1); or

(b) the Court makes an order that ASIC reinstate the registration

of the subfund under subsectioB01AH(2);
ASIC must also reinstate the registration of the CCIV

Note:

Effect

(2) If the registration of a CCIV is reinstatdtet CCIV is taken to have
continued in existence as if it had not been deregistered

Note:

Notice of the reinstatement of the regasion of the CCIV must be

given:see sectio242J.

of reinstatement

Any property of the CCIV that comprised assets of thefand that is
still vested in the Commonwealth or ASIC revests in the CG8é

subsectior1242G4).

registration

18/12/2018 2:36 PM

EXPOSURE DRAFT

181

as

a

passp



0 N o o b~ WN P

Rl
N R O ©

N e el el
No obhw

18

19
20
21

22

23
24
25

26
27

28
29

30

31

32
33
34

35
36

EXPOSURE DRAFT

(3) Toavoid doubt, the reinstatement of the registration of the CCIV
also has the effect of reinstating, at the time the registration is
reinstated, ASI C6s record, kept

(a) the company that is the corporate director or temporary
corporate director of the CCIV; and
(b) if the CCIV had a depositadythe body that is the depositary
or temporary depositary of the CCIV
Note 1:  The company named in the record as the corporate director or
temporary corporate director of the CCIV is tweporate director of
the CCIV (seesubsectior12243)). See sectiol224Sfor what

happens if the corporate director does not meet the requirements of
section1224F.

Note 2:  If the CCIV had a depositary, the body named in the record as the
depositary otemporary depositary of the CCIV is the depositary of
the CCIV (see subsectidi2264)). See sectiol226Pfor what
happens if the depositary does not meet the requirements of
section1226A.

1242J Notices relating to reinstatement of a sutfund

(1) If the registration of a sutund of a CCIV is reinstated under
section601AH, ASIC must publish notice in the Gazette and give
notice to the persons subsectior{2) of the following:

(a) the reinstatement of the registration of the-Bui;

(b) if as a reult of reinstating the sufind the registration of the
CCIV is also reinstated under sectititd2H the
reinstatement of the registration of the CCIV

(2) The following persons must be given notice ursidysectior{1):
(a) the corporate director;

(b) if the CCIV has a depositary at the time of giving the
noticed the depositary

1242K Deregistration of a CCIV

CCIV must be deregistered if it has no registeredfanls

(1) If, as the result of ASIC deregistering a gubd of a CCIV, the
CCIV has no reigtered subdunds, ASIC must deregister the
CCIV.

Note: Subject to this Subdivision, sectioB81AD to 601AG apply in
relation to the deregistration of the CCIV

182
18/12/2018 2:36 PM

EXPOSURE DRAFT

par



10

11
12
13
14
15

16

17
18
19
20
21
22

23
24

25
26

27

28
29
30

31
32

EXPOSURE DRAFT

(2) ASIC must give the corporate director of the CCIV written notice
that the CCIV has beeretkgistered and the date on which it has
been deregistered

(3) The notice must be given within 5 business days after the date the

CCIv

has been deregistered

CCIV may not be deregistered under sec66tAA, 601AB or
601AC

(4) ASIC may not deregister@CIV under sectio®01AA, 601AB or

601AC

12421 Books of the CCIV to be kept by former corporate director

(1) If a CCIV is deregistered, the corporate director of the CCIV
i mmedi ately before the

(other than book#hat a liquidator has to keep under
subsectiory0-35(1) of Schedul@) for 3 years after the
deregistration

(2) An offence based osubsectior{l) is an offence of strict liability

(3) Books that the corporate director of the CCIV is required to keep
undersubsectior{l) are taken to be books of the corporate director

for the purposes of subsectidB®LAD(5) to (7) as those sections

apply in relation to deregistration of the corporate director

Note:

If the corporate director is deregistered, the dinecof the corporate

director immediately before deregistration must keep the corporate

directoro6s books for
subsectior01AD(5)

e year s

(4) Subsection§01AD(5) to (7) do not apply in relation to the
deregistration of £CIV.

1242M A CCIV may not be reinstated under sectior601AH

The registration of a CCIV may not be reinstated under

sectio
Note:

n601AH.

If a CCIV has been deregistered and the registration of-fusuhis
reinstated under secti@®1AH, ASIC must reistae the registration

of the CCIV:see sectioi242H.
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Subdivision Bd Transfer of registration

1242N Registration of CCIV cannot be transferred
Part5A.2 does not apply to a CCIV

PaBiBoControl, financi al
di scl osur e

Di vi ®iTakkeovwempul sory acquisitions

bugut s

1243 Meaning of securities

The termsecuritieshas the same meaning in this Part as it has in
Chapters to 6CA (see subsecti®2(3)).

1243A Takeoversd no prohibition on acquisitions of shares in a
CCIlV

(1) The pohibitions in subsection®06(1) and (2) do not apply to an
acquisition of a relevant interest in issued voting shares in a CCIV
(including an acquisition resulting from an acquisition of a legal or
equitable interest in securities)

(2) Nothing insubsetion (1) prevents an offer for securities in a CCIV
from constituting an ofmarket bid

Note: In certain circumstances, securities issued under amarfket bid are
ED securities see sectiol11AG.

(3) However, ChapteB does not apply in relation sm offmarket
bid for securities in a CCIV
1243B Takeovers Paned declaration of unacceptable circumstances
may not be made in relation to a CCIV

The Panel may not declare under secibrA circumstances in
relation to the affairs of a CCIV to be unaptable circumstances
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1243C Compulsory acquisitiond not available for securities in a
CCIlV

Securities in a CCIV may not be compulsorily acquired or bought
out under ChaptegA.

Di vi®IComti nuous discl osur e

1243D Continuous disclosur® CCIVs

Paragraph 675(2)(c) applies in relation to securities in a CCIV in
the same way the paragraph applies in relation to securities that are
managed investment products

Di vi ®IFamdr ai sing

1243E Fundraising rules do not apply to CCIVs

Subject to subseohn 1243K6), in ChaptebD, securitiesdoes not
include a security in a CCLV

1243F Offering securities of a CCIV or subfund that does not exist

(1) A person must not offer securities of a CCIV that does not exist if
the offer would give rise to an aphtion to give a Product
Disclosure Statement under Chaptdas that Chapter applies
securities in a CCIV under Divisiohof Part8B.7) if the CCIV did
exist

(2) A person must not offer securities of a CCIV that are referable to a
subfund of theCCIV that has not been established if the offer
would give rise to an obligation to give a Product Disclosure
Statement under Chaptéras that Chapter applits securities in
a CCIV under Divisiort of Part8B.7) if the subfund were
established

Note 1 For when a suliund is established, see sectii2P2T.

Note 2:  For when shares and debentures are referable tofamsdiof a CCIV,
see sectionl1231(for shares) and231ZD(for debentures)

(3) Subsection$l) and (2) apply even if it is proposeditgorporate
the CCIV or register the stfiand.
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(4) In this sectionsecuritieshas the same meaning as it has in
Chapter6D (apart from sectioh243B.

(5) For the purposes alubsection{2), a security referred to in
paragrapl{c) or (d) of the definitin ofsecurityin section761A is
taken to be referable to the suumd of the CCIV to which the
relevant security covered Iparagrapl{a) or (b) of that definition
is, or would be, referable

Note: For example, an option to acquire by way of issue aesha CCIV
(paragraph{d) of the definition) is referable to the sfund of the
CCIV to which the sharg@ragraph@a) of the definition) is referable

(6) The following provisions apply in relation to this section in the
same way the provisions applyrielation to ChaptesD:

(a) subsectiong00(2), (3) and (4);
(b) sectionsr02, 703 and 703A

Di vi&®iFomanci al services and

1244 Application of Chapter 7 to CCIVs

Chapter7 applies to a CCIV subject to the modifications set out in
this Division.

1244A For Chapter 7, treat the corporate director as providing
financial services etcbeing provided by the CCIV

(1) This section applies to a provision of Chaptehat applies in
relation to:

(a) afinancial services licensee; or
(b) afinancial service or a financial services business; or

(c) a matter prescribed by the regulations for the purposes of this
paragraph

General rule

(2) For the purposes of that provision of Chapter
(a) treat any conduct engaged in by, or on behalh @CIV as
also being engaged in by, or on behalf of, the corporate
director of the CCIV; and
(b) treat any conduct relating to the CCIV that is engaged in by a
person (other than the corporate director of the CCIV) as also
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being engaged in by that perdarrelation to the corporate
director of the CCIV

(3) In subsectior(2), conductmeans an act, an omission to perform an
act or a state of affairs

Exceptions

(4) If the CCIV issues a security in the CCIV, tharbsectior{2) does
not treat the corpota director of the CCIV as also being the issuer
of the security

(5) If the CCIV is a participant (within the meaning of Chaptein:
(a) a clearing and settlement facility; or
(b) a financial market;
subsectior{2) does not treat the corporate diceof the CCIV as

also being a participant (within the meaning of Chap}én
relation to the facility or market

(6) Subsectior{2) does not apply in any circumstances prescribed by
the regulations for the purposes of this subsection

1244B Certain licensing concepts do not apply to CCIVs

(1) Subsectior911A(1) (about the requirement to be licensed to carry
on a financial services business) does not apply to a CCIV

Note: That subsection will instead apply to the corporate director of the
CCIV in relation to any financial services business carried on by the
CCIV (see subsectiobti244A(2)).

(2) Subsectior911B(1) (about requirements for providing financial
services on behalf of another person) does not apply to a.CCIV

Note: This subsection confirmsaihthe CCIV is not subject to extra
requirements if it is viewed as providing financial services on behalf
of its corporate director

(3) For the purposes of Chapfértreat a CCIV as not being a
representative (within the meaning of Pa#) of the coporate
director of the CCIV

Note: Activities of the CCIV relating to a financial service .ece instead
treated as activities of the corporate director (see
subsectior1244A(2)).
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(4) For the purposes of Chapféra CCIV cannot be authorised under
Division5 (about authorised representatives of licensees) of

Part7.6.

Note: Activities of the CCIV relating to a financial service .ece instead
treated as activities of the corporate director (see
subsectior1244A2)).

1244C Extra kinds of financial services relating to CCIVs

(1) Subject to paragrapf66A(2)(b), treat subsectiof66A(1) as also
providing that:
(a) a person providesfmancial serviceif they operate the
business and conduct the affairs of a CCIV, ang#ison is
the corporate director of the CCl¥nd

(b) a person providesfmancial serviceif they act as the
depositary of a CCIV

Note: Paragraplfa) means persons other than the corporate director will not
be treated as providing that financial seevitcthey operate the
business and conduct the affairs of the CCIV while:

(a) acting as an agent of the CCIV, or as an agent or employee of the
corporate director; or

(b) taking steps to wind up the CCIV

(2) For the purposes of Chapféreach of the members of a CCIV
covered byparagrapl{1)(a) is a client for the financial service
covered by that paragraph

1244D CCIV buy-back or redemption facility does not make a
market

Subsectiory66D(1) does not apply to a CCIV, nor to the coape
director of a CCIV, for:

(a) a proposed bupack by the CCIV; or

(b) the proposed issuing or redeeming by the CCIV of:
(i) redeemable shares in the CCIV; or
(i) redeemable preference shares in the CCIV

1244E Certain conduct relating to CCIVs isnot providing a
custodial or depository service

Treat subsectio@66E(3) as also providing that none of the
following conduct constitutes providingcastodial or depository
service
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(a) operating as a CCIV;
(b) operating the business and conducthmgaffairs of a CCIV;
(c) acting as the depositary of a CCIV

1244F Australian financial services licences

(1) For the purposes of Chapféra single Australian financial
services licence can cover operating the business and conducting
the affairs of mre than one CCIV

Note: This confirms that a corporate director of several CCIVs could be
granted a single licence to operate the business and conduct the affairs
of those CCIVs

(2) Treat subsectio@11A(4) as also providing for the following:

(a) thata person is not exempt under any paragraph of
subsectior®11A(2) for a financial service they provide if:

(i) the service is operating the business and conducting the
affairs of a CCIV; and

(ii) the person is the corporate director of the CCIV;

(b) tha a person is not exempt under any paragraph of
subsectior®11A(2) for a financial service they provide if the
service is acting as the depositary of a CCIV

(3) Despite paragraphl12A(4)(b), paragrapBl12A(1)(d) also applies
to an RSE licensee that i®thorporate director of a CCIV

(4) Despite subsectiodl2A(5), paragrapB12A(1)(h) also applies to
an RSE licensee that is the corporate director of a CCIV, except to
the extent that the risk relates solely to the operation of a regulated
superannuatiofund by the RSE licensee

(5) In this section:

regulated superannuation fundhas the same meaning as in the
Superannuation Industry (Supervision) Act 1993

RSE licensedias the same meaning as in $uperannuation
Industry (Supervision) Act 1993

1244G Immediate suspensions or cancellations of licences

Subsectior915B(3) also applies as if each of the following
paragraphs were a paragraph of that subsection:

(a) is the corporate director of a CCIV, and:
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(i) the CCIV; or
(i) the members of the Cj

have suffered, or are likely to suffer, loss or damage because

the corporate director or the CCIV has breached this Act;

(b) is acting as a depositary (tbepositary of a CCIV in
accordance with Divisiod of Part8B.3, and:

() the CCIV; or
(i) the members of the CCIV;

have suffered, or are likely to suffer, loss or damage because

t

he depositary has breached this.Act

1244H Restriction on use of certain words or expressions

Treat subsectio@23A(1) as also providing that a CCIV
contraveneshat subsection if the CCIV assumes or uses, in this
jurisdiction, a restricted word or expression in relation to a
financial services business or financial service

12443 Agreements with certain unlicensed persons

(1) Subdivision B of DivisiorlL1 of Pat 7.6 also applies to an
agreement entered into by:

(a) a CCIV (in that Subdivision called tim®n-licensed; and

(b) another person (in that Subdivision called¢hient) who is

not a financial services licensee;
that constitutes, or relates to, theyision of a financial service by
the corporate director of the CCIV (in that Subdivision called the
corporate directoy if:

(c) the agreement is entered into in the course of a financial

services business carried on by the corporate director; and
(d) the corporate director does not hold an Australian financial
services licence covering the provision of the financial
service; and
(e) the corporate director is not exempt from the requirement to
hold such a licence

Note 1:

A CCIV does not need to be liceed to provide a financial service,
instead the CClIVés corporate

subsectior1244H1)). This means sectio®24A will only work

director

appropriately if the agreement mentioned in that section is between

the corporate director and the clien
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Note 2:  This section works similarly to secti®24A to ensure that the
appropriate result happens if the agreement mentioned in sé2dén
is instead between the CCIV and the client

Note 3:  This section applies whether the financial service is pgealito the
client as a wholesale client or as a retail client

(2) Subdivision B of DivisiorL1 of Part7.6 applies to the agreement
whether or not anyone else is a party to the agreement

(3) That Subdivision applies to the agreement as if
subsection925A(4) and (5) were replaced by the following:

i ( 4he client is not entitled to give a notice under this section if,
within a reasonable period before the agreement was entered into,
the nonlicensee informed the client (whether or not in writing) that
the corporate director did not hold an Australian financial services
licence

(5) If, at a time when an Australian financial services licence held by
the corporate director was suspended, theliscensee informed
the client that the licence was suspahdbhe nodicensee is to be
taken for the purposes stfibsectior{4) to have informed the client
at that time that the corporate director did not hold the licénce

1244K Financial services disclosure does not apply to operating the
business and conduanhg the affairs of CCIVs

Part7.7 does not apply to a financial service if:
(a) the financial service consists only of operating the business
and conducting the affairs of a CCIV; and

(b) the financial service is provided by the corporate director of
the CCIV.

1244L Financial records of the corporate director of a CCIV

When sectio®88E applies to a licensee because the licensee is the
corporate director of a CCIV, treat that section as requiring the
particulars of the matters in paragraphs 988E(#) to be shown

so that they are clearly identifiable for each-futd of the CCIV

Note: Section988E is about the categories of information to be shown in the
licenseebs financial records
191
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1244M Prohibition on hawking of securities in a CCIV

(1) Treat subsectio®92A(2) as also providing that
subsectior®92A(1) does not apply to the offering of securities in a
CCIV, hawking of which is prohibited by secti@82AA (as
extended by this sectian)

(2) Subsectior®92AA(1) also applies as if the referenaehat
subsection to interests in managed investment schemes included a
reference to securities in a CCIV

Note: Failure to comply with subsecti@®2AA(1) is an offence (see
subsectior1311(1))

(3) Subsectior®92AA(1), as it applies becausesnbsedon (2) of
this section, does not apply to an offer of securities in a CCIV if:
(a) the offer is not to a retail client; or
(b) the offer is made to a client by a financial services licensee
through whom the client has acquired or disposed of a
securityin a CCIV in the previous 12 months

Note: A defendant bears an evidential burden in relation to the matters in
this subsectior{see subsectioh3.3(3) of theCriminal Cod9.

(4) For the purposes of subsecti@®2AA(1), as it applies because of
subsectior{2) of this section:

(a) a reference to offering securities in a CCIV for issue includes
a reference to inviting an application for the issue of
securities in the CCIV; and

(b) a reference to offering securities in a CCIV for sale includes
a referenceda inviting an offer to purchase securities in the
CCIVv.

(5) Subsectiory36(1) (about prohibiting the hawking of securities)
does not apply to securities in a CCIV

Note: A defendant bears an evidential burden in relation to the matter in this
subsectior{see subsectioh3.3(3) of theCriminal Codg.

1244N Part 7.9 applies to the issue or sale of securities in a CCIV

(1) Despite subsectioh010A(1), Parf7.9 applies to securities in a
CCIV.

(2) Despite subsectioh010B(1), Par?.9 applies in relation tthe
issue of any security in a CCIV
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(3) If the corporate director of a CCIV is, apart from this subsection, a
regulated person (within the meaning of Divisof Part7.9)
because it is the seller of a security in the CCIV, treat the CCIV as
being theregulated person for the purposes of that Part instead of
the corporate director

Note 1:  The corporate director of the CCIV will continue to be a regulated
person for any other case

Note 2:  The CCIV will also be the regulated person for an issue ofisiesu
in the CCIV (see subsectidi244A(4) and sectiori011B)

(4) If areference in Pait.9 to a seller of a financial product applies to
the corporate director of a CCIV as the seller of a security in the
CClV, treat the reference as referring to @@lV.

(5) Subsection$3) and (4) apply despite subsecti@i4A2).

Note: This subsection confirms that the general rule in subsetf84A4A(2)
does not affecsubsection$3) and (4)

1244P Product Disclosure Statementd when a security in a CCIV is
of the same kind as another product

For the purposes of sectiob812C and 1012D (as affected by this
Part), a security in a CCIV that is referable to afsura of the
CCIV is of the same kind as another product only if the other
product:

(a) is also a seurity in the CCIV; and

(b) is also referable to that stibnd of the CCIV; and

(c) is issued on the same terms and conditions (other than price)

as the firstmentioned security

1244Q Product Disclosure Statementd situations when not
required for CCIVs

No consideration to be provided

(1) Paragraph 1012D(5)(b) also applies to the case where the financial
product is not an option and is a security in a CCIV

Client is associated with the CCIV

(2) Treat sectiori012D as also providing that, in a recomuatesion
situation, an issue situation or a sale situation, the regulated person
does not have to give the client a Product Disclosure Statement if:
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(a) the financial product is a security in a CCIV; and

(b) the client is associated (within the meaningubsectior{3)
of this section) with the CCIV

(3) For the purposes slubsection(2), the client is associated with the
CCIV if the client is:

(a) the corporate director of the CCIV; or

(b) a director or secretary of that corporate director; or

(c) asenior manager of the corporate director or of a related
body corporate of that corporate director; or

(d) a spouse, parent, child, brother or sister of a person who is a
director or senior manager of:

(i) that corporate director; or

(i) arelated bodgorporate of that corporate director; or

(e) a body corporate controlled by a person referred to in
paragrapl{a), (b), (c) or (d)

Dividend reinvestment plan or bonus share plan

(4) Treat sectiorl012D as also providing that, in a recommendation
situation or issue situation, the regulated person does not have to
give the client a Product Disclosure Statement for a-fudligl
share in a CCIV if:

(a) the client already holds a share, of the same kind, in the
CClIV; and
(b) either:
(i) in a recommedation situatiod the advice that
constitutes the relevant conduct relates to an offer made
under a dividend reinvestment plan or bonus share plan;
or
(i) in an issue situatiénthe offer or issue that constitutes
the relevant conduct is made under adéwid
reinvestment plan or bonus share plan

Note: For when such a share is of the same kind, see sd@itP.

Compromise or arrangement under Part

(5) Treat sectiori012D as also providing that, in an issue situation or
a sale situation, the regutat person does not have to give the
client a Product Disclosure Statement if the issue situation or sale
situation is an offer:
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(a) of securities in a CCIV; and

(b) made under a compromise or arrangement undebRart
approved at a meeting held as aitesf an order under
subsectio®11(1) or (1A)

Rights issues

(6) Subsectiorl012DAA(3) also applies to contraventions of the
following provisions:

(a) if the relevant product is a security in a CGI\the

provisions of Chapte2M (as affected by Divisiod of
Part8.4B), or the provisions of that Division, as they:

() apply to the CCIV; or
(i) apply for a sudund of the CCIV;

(b) if the relevant product is a security in a C@I\gection675
as it applies to the CCIV

(7) Treat subsectioh012DAA(7) a:
(a) providing that paragraph012DAA(7)(d) only applies if the
relevant product is an interest in a registered scheme; and

(b) including the following extra paragraph:

fi ( difahe relevant product is a security in a C@I\¢tates that, as
at the dat®f the notice, the CCIV has complied with the
provisions of Chapte2M (as affected by Divisiod of
Part8.4B), and the provisions of that Division, as they:

Small

(8) Section1012E also applies to financial products that are securities
in a CCIV. For the purposes of that section, to the extent that those

() apply to the CCIV; and
(i) applyforeachsub und of

scale offering

t

h e

CCIl V,;

securities are referable to a duind of the CCIV, treat the:
(a) 20 purchasers ceiling (subsectidisl2E(§ and (7)); and

(b) $2 million ceiling (subsections012E(6) and (7));
as applying only to financial products that are securities referable

to that subfund of the CCIV
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1244R Product Disclosure Statement8 content requirements

Main requirements

(1) Treat subsectioh013D(2A) as also including securities in a CCIV

Extra requirements for ED securities in a CCIV

(2) Section1013l also applies as if:

(a) references in that section to managed investment products
included references to securities in@I¢; and

(b) references in that section to a scheme included references to
the CCIV.

1244S Product Disclosure Statement8 replacement statements

Section1014G also applies as if the reference in
paragrapil014G(a) to an interest in a managed investrsemtme
included a reference to an interest that is a security in a CCIV

1244T Product Disclosure Statement8 lodging with ASIC

(1) Section1015B also applies as if:

(a) areference in that section to a managed investment product
included a reference tsecurity in a CCIV; and

(b) paragrapi015B(1)(ba) were not enacted; and
(c) an extra paragraph of subsectidl5B(1) provided that the
financial product is a security that:
(i) isina CCIV; and
(i) is referable to a sutund of the CCIV that ism
Australian passport fund

(2) When sectiori015B so applies, treat subsectidi5B(2) as
instead providing that the lodgement with ASIC of a Statement in
relation to a security in the CCIV requires the consent of every
director of the corporate directof the CCIV.

Note: This is the case whether the Statement is an issue Statement or a sale
Statement

1244U Product Disclosure Statementd use of application forms

Treat the definition ofelevant financial productn
subsectiorl016A(1) as also meaniragsecurity in a CCIV
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1244V Product Disclosure Statement8 if lodged, then security not
to be issued or sold before specified period

Section1016B does not apply in relation to a financial product to
which a Product Disclosure Statement relates ifithential
product is a security that:
(a) isina CCIV; and
(b) is referable to a sufund of the CCIV that is an Australian
passport fund
Note: This section does not prevent sectidi 6B from applying in relation

to a security in the CCIV referable amy other kind of suffund of the
CCIV.

1244W Remedies for person acquiring financial product under
defective Product Disclosure Document

If, for the purposes of subsecti@f16F(2), the responsible person
is a CCIV, treat the reference in that subsecto the directors of
the responsible person as if it were a reference to the directors of
the corporate director of the CCIV

1244X Disclosure obligations of issuers of securities in CCIVs
(1) Subsectiori017B(2) also applies in relation to a finan@edduct
that is an ED security in a CCIV

Note: A defendant bears an evidential burden in relation to the matter in
subsectiorl017B(2):see subsectiob3.3(3) of theCriminal Code

(2) Paragraph 1017D(1)(b) also applies as if it referred to a product
that is a security in a CCLV

1244Y Cooling-off periods

Division 5 of Part7.9 also applies as if securities in a CCIV were
another class of financial product covered by
paragrapil019A(1)(a)

12447 Unsolicited offers to purchase securities in CCIVs offnarket

For financial products that are securities in a CCIV, treat
paragrapil019D(1)(d) as also providing that the offer is not made
to the corporate director of the CCIV
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1244ZA Insider

tradingd exceptions

Buy-back of shares in a CCIV

(1) Treat sectia 1043B as also providing that subsecti@#3A(1)
does not apply in respect of the acquisition of shares as part of a
buy-back by a CCIV if the amount paid to each affected member of

the CCIV for the busback is calculated (so far as is reasonably

practi@able) by reference to:

(a) the underlying value of the assets of the-&uid to which
the shares are referable; less

(b) any reasonable charge for the Hgck

Redemption of shares in a CCIV

(2) Treat sectiori043B as also providing that subsecti@3A(1)
does not apply in respect of the redemption of shares in a CCIV if
the amount paid to each affected member on redemption is

calculated (so far as is reasonably practicable) by reference to:

(a) the underlying value of the assets of the-&uinl towhich
the shares are referable; less

(b) any reasonable charge for that redemption

Office

(3) Subsectiond043I(2) and (3) apply to a body corporate that is a

r or employee is aware of certain transactions

CCIV as if the reference in subsectib®d3I(2)to an officer or
employee of the body corporate were a reference to:

(a) the corporate director of the CCIV acting on behalf of the

CCIV; or

(b) an officer or employee (aofficial) of the corporate director

of the CCIV acting:

(i) on behalf of the CClyand
(i) wi thin the scope of
authority in relation to the corporate director;

t

he

of ficial 6s

and as if subsectiot0431(3) were not enacted, and the reference to
that subsection in subsecti®0431(2) were omitted

(4) If the secongerson for the purposes of sectitd3J is a CCIV,

that section applies as if the reference in subsetdB8J(1) to the

first person were a reference to:
(a) an agent of the CCIV acting:

18/12/2018 2:36 PM
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(i) on behalf of the CCIV; and
(i) within the scope of the aget 6 s
authority in relation to the CCIV; or
(b) the corporate director of the CCIV acting on behalf of the

CCIV; or

actual

or apparent

(c) an officer or employee (aofficial) of the corporate director

of the CCIV acting:

(i) on behalf of the CCIV; and

(i) wi t hi n

authority in relation to the corporate director;

t he

scope

of

t

he

of ficial s

and as if subsectiol043J(2) were not enacted, and the reference
to that subsection in subsectib®43J(1) were omitted
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PaBtB3 Mi scel |l aneous

1245 Reqgisters

Paragraph 1274(2)(a) has effect as if it included the following
subparagraphs:
(vi) the constitution of a wholesale CCIV; or

(vii) a written report lodged with ASIC under secti2P6H
(about breaches that must be reported by depgkitar

1245A Inspection of books

Section1300 applies to a CCIV as if the CCIV were a proprietary
company

1245B Falsification of books

(1) Subsectior1307(1) applies as if:
(a) each of the following were an officer of a CCIV:
(i) an officer of theCClV;
(i) an officer of the corporate director of the CCIV; and
(b) each of the following were a former officer of a CCIV:
(i) aformer officer of the CCIV;

(i) a former officer of the corporate director of the CCIV,
and

(c) an employee of theorporate director of a CCIV were an
employee of the CCIV; and

(d) a former employee of the corporate director of a CCIV were
a former employee of the CCIV

(2) Subparagraph@)(a)(i) and (b)(i) are included for the avoidance of
doubt

1245C Application of Part 9.4

(1) Sectionsl308, 1309 and 1317 apply as if:
(a) each of the following were a director of a CCIV:
() the corporate director of the CCIV,
(i) a director of the corporate director of the CCIV; and
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(b) each of the following were an oféc of a CCIV:
(i) an officer of the CCIV;
(i) an officer of the corporate director of the CCIV; and

(c) an employee of the corporate director of a CCIV were an
employee of the CCIV; and

(d) each of the following were an agent of a CCIV:
(i) an agenof the CCIV,
(i) an agent of the corporate director of the CCIV

(2) Subparagraph@)(a)(i), (b)(i) and (d)(i) are included for the
avoidance of doubt

1245D Disclosures qualifying for protection under Part9.4AAA

(1) Section1317AA has effect as if:
(a) each of the following were an officer of a CCIV:
(i) an officer of the CCIV;
(i) except in paragraph317AA(1)(dp an officer of the
corporate director of the CCIV; and

(b) except in paragraptiB17AA(1)(dB an employee of the
corporate director ai CCIV were an employee of the CCIV;
and

(c) each of the following were a contract for the supply of
services or goods to a CCIV:

(i) a contract for the supply of services or goods to the
CClv;

(i) a contract for the supply of services or goods to the
corporate director of the CCIV; and

(d) each of the following were an auditor of a CCIV:
Hthe CClIV6s auditor;
(i) the auditor of the corporate director; and
(e) each of the following were a member of an audit team
conducting an audit of a CCIV:
(i) a member of an audit team conducting an audit of the
CClv;
(i) a member of an audit team conducting an audit of the
corporate director; and
(f) each of the following were a director, secretary or senior
manager of a CCIV:

(i) the corporate directaf the CCIV,
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(i) a director, secretary or senior manager of the corporate
director of the CCIV; and
(g9) a person authorised by the corporate director of a CCIV to
receive disclosures of a kind were also authorised by the
CCIV to receive disclosures tiat kind

(2) Subparagraph@d)(a)(i), (c)(i), (d)(i), (e)(i) and (f)(i) are included
for the avoidance of doubt

(3) Paragraphgl)(a) to (g) also have effect for the purposes of
sectionl317AE (except for the purposes of
paragrapil317AE(1)(b))

(4) However, a disclosure of information by the corporate director of a
CCIV does not qualify for protection under PA#AAA.

1245E Decisions excluded from review by Administrative Appeals
Tribunal

Section1317C has effect as if it included the followipgragraph:

(gg) a decision by ASIC to make CCIV rules under sectip#g
or to vary or revoke such rules; or

1245F Powers of Court® irregularities

Subparagraph 1322(1)(b)(i) applies to:

(a) a meeting of the members of a gund of the CCIV in the
sane way as it applies in relation to a meeting of a
corporation; and

(b) a joint meeting of creditors and members of afeula of a
CCIV in the same way as it applies in relation to a joint
meeting of creditors and members of a corporation

1245G Fees pgable to the Commonwealth

Subsectiorl351(4) has effect in relation to a fee imposed under
the Corporations (Review Fees) Act 2008yable to the
Commonwealth by a CCIV in relation to a review date in a year as
if the following paragraph were substitutied
paragrapii351(4)(a):
(a) all of the following apply:
(i) ASIC has given notice of the proposed deregistration of
a subfund of the CCIV in accordance with
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(iif)

paragrapti2425)(c), and published notice of the
proposed deregistration of the sfulmd inaccordance

with paragrapti2425)(d);

(i) as aresult of ASIC deregistering the $ubd, ASIC
will be required to deregister the CCIV under

section1242K

the review date for that year falls in the 2 month period

before or after the publicatiori the notice published in
accordance with paragrap@425)(d); or

PaBtBo Subordi nat e

CC

1246 ASIC may

| Vs

make CCIV rules

| egi sl ati on

(1) ASIC may, by legislative instrument, make rul€C(V rules)
prescribing matters:

(a) required or permitted by this Act to beescribed by the
CCIV rules or

(b) necessary or convenient to fm@scribedor carrying out or
giving effect to this Chapter

(2) To avoid doubt, the CCIV rules may not do the following:
(a) create an offencer@ivil penalty;
(b) provide powers of:

(i) arrest or detention; or
(i) entry, search or seizure;

(c) impose a tax;

(d) set an amount to be appropriated from the Consolidated
Revenue Fund under an appropriation in this Act;

(e) directly amend the ¥ of this Act

(3) CCIV rules that are inconsistent with the regulatibage no effect
to the extent of the inconsistency, but CCIV rules are taken to be
consistent with the regulations the extent that CCIV rules are
capable of operating concurrenti§th the regulations

1246A Matters to which ASIC has regard when making rules

In considering whether to make a CCIV rule, ASIC:
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(a) must have regard to:
(i) the objects of this Chapter; and
(if) the likely regulatory impact of the proposed ruled an
(b) may have regard to any other matters that ASIC considers
relevant

Note: Matters that ASIC may have regard to unparagrapt{b) may, for
example, include any relevant international standards and international
commitments

1246BA S| C6 s p oke exemptioo anthmodification orders

(1) This section applies in relation to the following (tb€IV
provisions:
(a) this Act;
(b) the CCIV rules

(2) ASIC may do either or both of the following:

(a) exempt from all or specified provisions of 6EIV
provisions:
() a specified CCIV, a specified class of CCIVs or all
CClIVs; or
(i) a specified class of stfinds of CCIVs, all suffunds of
a specified class of CCIVs, or all sfinds of all
CCIVs; or
(i) a specified entity, a specified cladsatities or all
entities, in relation to a specified CCIV, a specified
class of CCIVs or all CCIVs; or
(iv) a specified entity, a specified class of entities or all
entities, in relation to a specified class of-$ubds of
CClIVs, all subfunds of a speified class of CCIVs, or
all subfunds of all CCIVs;
(b) declare that the CCIV provisions apply in relation to:
(i) a specified CCIV, a specified class of CCIVs or all
CCIVs; or

(i) a specified class of stfinds of CCIVs, all suffunds of
a specifiectclass of CCIVs, or all sufunds of all
CClIVs; or

(iif) a specified entity, a specified class of entities or all
entities, in relation to a specified CCIV, a specified
class of CCIVs or all CCIVs; or
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(iv) a specified entity, a specified class of ensite all
entities, in relation to a specified class of-$ubds of
CClIVs, all subfunds of a specified class of CCIVs, or
all subfunds of all CCIVs;
as if specified provisions were omitted, modified or varied as
specified in the declaration

(3) Theexemption or declaration may:
(a) relate to a specified security, a specified class of securities or
all securities; and
(b) relate to any other matter generally or as specified

Exemptions and declarations relating to all or a class of persons

(4) An exemption or declaration must be made by legislative
instrument if it relates to:

(a) all CCIVs, a specified class of CCIVs, or 2 or more specified
CCIVs; or

(b) all subfunds of all CCIVs, all sulbunds of a specified class
of CCIVs, or a specified clasd subfunds of CCIVs, or

(c) all entities, a specified class of entities, or 2 or more specified
entities

Exemptions and declarations relating to specified persons

(5) Subject tosubsectior{4), an exemption or declaration must be
made by notifiableristrument if it relates to a specified CCIV or
specified entity

(6) An exemption or declaration that relates to a specified CCIV may
apply to the CCIV in respect of a specified $ubd, a specified
class of subdunds or all sudunds of the CCIV

(7) An exemption or declaration that relates to a specified entity may
apply to the entity in respect of a specified-fud, a specified
class of subdunds or all sudunds of a specified CCIV

(8) ASIC must also give a copy of an exemption or declaratian th
relates to a specified CCIV or a specified entity to the CCIV or
entity. ASIC must do so as soon as is reasonably practicable after
the exemption or declaration is made
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1246C Modification by regulations

(1) The regulations may modify the operatiorttug Chapter or any
other provisions of this Act in relation to:

(a) a specified CCIV; or

(b) a specified class of CCIVs; or

(c) all CCIVs; or

(d) a specified class of stflands of CCIVs; or

(e) all subfunds of a specified class of CCIVs; or
() all subfunds of all CCIVs

(2) Regulations made for the purposesuwalbsectior(1) in relation to a
specified CCIV may apply to the CCIV in respect of a specified
subfund, a specified class of sfilnds or all sudunds of the
CCIV.
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Sched2dlOdg her anm & tod t he
2001

Co

rporations Act

Corporations Act 2001

1 Section 9 (definition of affairs)
Repeal the definition, substitute:

affairs:
() in relation to a body corporate (other than a CGIVgas, in
the provisions referred to in sectib8, ameaning affected

by that section; and

(b) in relation to a body corporate that is a C8I¥as, in the
provisions referred to in secti@3AAA, a meaning affected

by that section

2 Section 9
Insert:

ARFN( short for AAustrali athe Regi stered F
number given by ASIC to a stfbnd of a CCIV on registration of
the subfund (see subsectidP2233)).

3 Section 9 (definition of assets)
Repeal the definition, substitute:

assets

(a) in relation to a financial services licen8emeans all the
licenseeb6s assets (whether

icenseebds Australian

fi

or not
nanci al

(b) in relation to a sutund of a CCI\® has the meaning given
by sectionl233H.

4 Section 9 (definition of Australian passport fund)

Repeathe

definition, substitute:

Australian passport fundneans:

(a) aregistered scheme that is registered as a passport fund under
Part8A.3; or
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(b) a subfund of a retail CCIV that is registered as a passport
fund under Pai8A.3.

5 Section 9
Insert:

CCIV: seecorporate collective investment vehicle

CCIV rule means a rule made by ASIC under secfian6.

6 Section 9 (after paragraph (a) of the definition of Chapter 5
body corporate)
Insert:

(aa) that is a CCIV of which one or more stiunds is being
wound up; or

7 Section 9 (definition of class)
Repeal the definition, substitute:

classhas:

(a) in relation to shares in a CC®/a meaning affected by
sectionsb7 and1231A and

(b) in relation to shares (other than shares in a CCIV) or interests
in a manged investment sche®ea meaning affected by
section57; and

(c) when used in relation to securities for the purposes of
Chapter6, 6A or 6 a meaning affected by
subsectior605(2)

8 Section 9 (at the end of the definition of contributory)

Add:

; and (d in relation to a sufund of a CCI\® a person who is a
contributory of the CCIV undgraragrapha), if the person is
liable as mentioned isubparagrapfe)(i) as a member or
past member of the stdbnd, or is a holder of shares
referable to the sufund.

9 Section 9
Insert:
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corporate collective investment vehiade CCIV means a company
that is registered as a corporate collective investment vehicle under
this Act

corporate directoof a CCIV has the meaning given by

subsectior12243).

10 Section 9
Insert:

creditor of a subfund of a CCIV means a creditor of the CCIV, if

the debt or claim is, to any extent, a liability of the-fuutod.

11 Section 9
Insert:

depositary of a CCIV, has the meaning given by
subsectiorl22§4).

12 Section 9 (definition of entity)

O mi and ¥ |, substitute 0, 8A and 8B, 0
13 Section 9 (paragraph (a) of the definition of expectation)
After Amanaged i nvest nfenntd sacfh eame®Cl Mdnser

14 Section 9 (definition of extraordinary resolution)

After

flr sgihetmene insefund, obh &€CCUI Yo

15 Section 9 (definition of financial benefit)
ARIEApPt sw b st i2tEu taen.dii BMBadpt er s

Omi t

16 Section 9 (definition of insolvent)
Repeal the definition, substitute:

insolvent

(a) in relationto a persod has the meaning given by

subsectior®5A(2); and

(b) in relation to a sutund of a CCI\® has the meaning given

by sectionl231R.
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17 Section 9
Insert:

liabilities, in relation to a sufund of a CCIV, has the meaning

given

18 Section 9 (after paragraph (a) of the definition of member)

Insert:

(b) in relation to a suiund of a CCI\® means a person who is

by sectiori233L.

a member under subsectib®22(3); or

19 Section 9 (definition of officer of a corporation)

Af ter

20 Section 9
Insert:

officer of a corporation that is a CCIV has the meaning given by

Aof a eacdr pgiqrod thieaond ,hainnsa CCIl V) o

section1224B.

21 Section 9 (definition of public company)

After

22 Section 9
Insert:

redeemable sharen a CCIV, has the meaning given by

Afa proprietary .companyo,

section1231B.

23 Section 9
Insert:

referable

(a) in relation to a suibund, and a share in a C@Vhas the
meaning given by sectidt231, and

(b) in relation to a sufund, and a class of sharesalCCIV9

has the meaning given by sectib231A and

(c) in relation to a sutbund, and a debenture issued by a

CCIVd has the meaning given by sectibz31ZD.
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24 Section 9 (definition of registered office)
Ain relation t o day Gbso drye gciosrtpeorread e ,

Omi t
of fic
the r

e o0, substitu

t e
egi stered of fi

C

iin relation to
e of the company

25 Section 9 (paragraph (a) of the definition of related party)

Repeal the paragraph, substitute:
(a) when used in Chaer 2E (other than in relation to a CCIV)
has the meaning given by secti@28; and

(aa) when used in Chaptep& and 8B, in relation to a CCIV, has
the meaning given by sectid228E and

26 Section 9
Insert:

retail CCIV has the meaning given by sectiti?22J.

27 Section 9 (definition of solvent)
Repeal the definition, substitute:

solvent

(a) in relation to a pers@nhas the meaning given by

subsectior®5A(1); and
(b) in relation to a sutund of a CCI\® has the meaning given

by sectionl231R.
28 Section 9 (paragraph (b) of the definition of special
resolution)
After fAregistered sché¢mad,
29 Section 9
Insert:
sub-fund, of a CCIV, has the meaning given by
subsectior12221).
30 Section 9
Insert:

wholesde CCIV has the meaning given by sectib222].

of neaeCtCI VO
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31 Section 51E (definition of secured creditor)
Repeal the definition, substitute:

secured creditar

(a) of a corporation means a creditor of the corporation, if the
debt owing to the creditor is securedagecurity interest;

and

(b) of a subfund of a CCIV means a secured creditor of the
CClv, if the debt owing to the creditor is, to any extent, a

liability of the subfund.

32 Atthe end of section 51F

Add:

References to property of a siund of a CCIV

(3) A reference in a provision of this Act to property of a-fuid of a
CCIV (including a substituted reference provided for by BBr6)

is a reference to something that is:

(a) property of the CCIV (within the meaning of the provision);

and
(b) anasset of the sutund of the CCIV

Note:

For assets of a stfand of a CCIV, see sectidi?33H.

33 Section 53 (heading)
Repeal the heading, substitute:

53 Affairs of a body corporate (other than a CCIV)

34 Section 53
After

35 After sectio
Insert:

Abody corpoghtedon¢éirsii(ochber

n 53

53AAA Affairs of a CCIV

(1) For the purposes of the provisions referred tsubsectior(3), the
affairs of a body corporate that is a CCIV include anything that
would be included in theffairs of a body corporate under

section53.
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(2) In applying paragraps3(d) to the CCIV:
(a) disregardsubparagraph@i) and (iia); and
(b) treat the reference subparagrapfiv) to the body as instead
being a reference to a sfind of the CCIV;and

(c) treat the reference to a liquidator or provisional liquidator of
the body as instead being a reference to a liquidator or
provisional liquidator of a sutund of the CCIV

(3) The provisions fosubsectior{1) are the following:
(a) a provisionreferred to in sectioB3;
(b) a provision prescribed for the purposes of sedigin
(c) sectionl222 (about requirements for registration as a CCIV);
(d) sectionl224F(about who can be the director of a CCIV);

(e) sectionl224J(about corporateigector must operate the
CCIV);

(f) section1238V (about court order imposing liability on
unlicensed person operating CCIV);

(g) section1244C(about extra kinds of financial services
relating to CCIVs);

(h) section1244E(about when conduct constitute®ypiding a
custodial or depository service in relation to a CCIV);

(i) sectionl244F(about Australian financial services licences to
conduct the affairs of a CCIV);

(j) section1244K (about financial services disclosure does not
apply to conducting thaffairs of CCIVs);

(k) a provision of this Act prescribed by the regulations for the
purposes of this paragraph

36 Paragraph 53AA(b)
After fA530, i.nsert fAor 53AAAO

37 At the end of subsection 57(1)
Add:

Note: A CCIV must have a minimum of 1 classdffares per sufund: see
section1231A.

38 Section 64A
Omit AQREkEa&apt suwbst i2tEut 68 Ai.Gmalp t8eBros
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39 At the end of subsection 92(4)
Add:
Note: However, in ChapteD, securitiesdoes not include securities in a
CCIV: see sectiod243E.
40 Atthe end of section 111AF
Add:
(3) Securities (except debentures) in a class of securities of a CCIV are
ED securitiesif 100 or more people hold securities in that class as
a result of offers that gave rise to obligations to give Product
Disclosure &tements (whether or not all in the same terms) under

Chapter7 (as that Chapter alpgs to those securities under
Division 4 of Part8B.7).

41 At the end of subsection 111AR(1)

Add:
; (e) Division 4 of Part8B.4 as it applies to disclosing entities

42 At the end of subsection 117(2)
Add:

Note 5:  For modifications applicable to applications to register a CCIV, see
section1222A.

43 Subsection 118(1) (note)
Omi t ifiNot eo, substitute ANote 10

44 At the end of subsection 118(1)
Add:

Note 2:  Formodifications applicable to applications to register a CCIV, see
section1222C.

45 At the end of subsection 120(1)
Add:

Note: For the equivalent provision for a CCIV, see secfig@2D.

46 Subsection 124(1) (note)
Omit ANoted, substitute ANote 10
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a7

48

49

50

51

52

53

54

55

At the end of subsection 124(1)
Add:

Note2: A CCIlI VO6s power to issud23%ahdares is affected

1231B.

Subsection 127(1) (note)
Omi t ANot eo, substitute ANote 10

At the end of subsection 127(1)
Add:

Note 2: Because a CCIV has no natuparson directors and no company
secretary, it executes documents through the directors and company
secretary of its corporate director: see sectid?3.

Subsection 127(2) (note)
Omi t iNot eo, substitute ANote 10

At the end of subsection 127(2)
Add:

Note 2:  Because a CCIV has no natural person directors and no company
secretary, it executes documents through the directors and company
secretary of its corporate director: see sectid?3.

At the end of subsection 135(1)
Add:

Note 3:  There are maitications for CCIVs: see sectidiR23A.

Subsection 136(1) (note)
Omi t ifNot eo, substitute ANote 10

At the end of subsection 136(1)
Add:

Note 2:  Section1223Bapplies instead of this section in relation to the
constitution of a CCIV

At the end of subsection 169(3)
Add:

Note3: A CCIl Vdés regi st er -fumiswhicheebch sharsihow t he sub
referable: see sectidi22ZB.
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56 At the end of subsection 170(1)

Add:
Note:

57 Subsection
Omi t

A CClVos regi st er -fumisvhicheelch sharsidh o w

referable: see sectidi222ZB.

171(1) (note)
ANot eo, substitute

58 At the end of subsection 171(1)

Add:
Note 2:

fiNot e

A CClVbs regi st er -fumisvthicheelch o

debenture is referable: see sectl@22ZB.

59 At the end of subsection 179(1)

Add:
Note:

10

show

For a retail CCIV, there are additional duties: see Divisiband 3 of

Part8B.3.

60 Division 1 of Part 2D.1 (after the heading)

Insert:

Note:  This Division applies in relation to CCIVs in a modified forme sectiond224C.

61 At the end of subsection 188(1)

Add:
Note 3:

This section has an extended operation in relation to the secretary of a
corporate director of a CCIV: see sectid225Aand1225B.

62 Division 2 of Part 2D.1 (after the heading)

Insert:

Note:  This Division applies in relation to CCIVs in a modified form: see secti@2$Cand

1224L.

63 Subsection
Omi t

198D(1) (note)
ANot eo, substitute

64 At the end of subsection 198D(1)

Add:
Note 2:

fiNot e

If the company is a CCIV, sectidr224Mapplies instead of this

section

10
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65

66

67

68

69

70

71

72

Subsection 198F(1) (note)
Omit ANoteodo, substitute ANote 10

At the end of subsection 198F(1)
Add:

Note 2:  This section also applies to a director of a corporate director of a
CCIV: see sectiod225D.

At the end of subsection 198G(1)
Add:
Note: For a CCIV, sectiol224Qapplies instead of this section

At the end of subsection 199A(1)
Add:

Note: This section has an extended operation in relation to officers and
auditors of the corporate director of a CCBée sectiod225E.

At the end of subsection 199B(1)
Add:

Note: This section has an extended operation in relation to officers and
auditors of the corporate director of a CCBée sectiod225F.

At the end of subsection 200B(1)
Add:
Note 4:  This setion has a modified operation in relation to CCIVs: see
section1224ZD.
At the end of subsection 200C(1)
Add:
Note: This section has a modified operation in relation to CCIVs: see
section1224ZzD.
Chapter 2E (after the heading)
Insert:

Note:  This Chapter applies to a CCIV with modifications: see Dividsaof Part8B.3.

73

At the end of subsection 208(1)
Add:
Note 3:  This section applies to a CCIV in a modified form: see sedtRA8A.
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74 At the end of subsection 209(2)

Add:
Note 3:

This sectiorhas an extended operation in relation to a retail CCIV: see

section1228A.

75 Section 232 (note)
Repeal the note, substitute:

Note 1:
Note 2:

Foraffairs, see sections3 and 53AAA

The effect ofparagraphd) is extended in relation to a sfund of a

CClV: see sectiorl228F.

76 At the end of subsection 233(1)

Add:
Note:

77 Subsection
Omi t

If the company is a CCIV there are modificationsgaragraph$l)(a)

and (h) (see sectidl228Gand ParBB.6).

237(4) (note)

ifNot eo, substitute NANote

78 At the end of subsection 237(4)

Add:
Note 2:

For who is a third party of a CCIV, see secti@?8H.

79 Atthe end of subsection 246B(1)

Add:
Note:

A CCIV must have a minimum of 1 class of shares petfgnd: see

section1231A.

80 At the end of subsection 246B(2)

Add:
Note:

This subsection applies to a CCIV in a modified form: see
section1228J.

81 At the end of subsection 246F(3)

Add:
Note:

This subsection also applies to a CCIV: see sedZa8L.

82 Part 2G.1 (after the heading)

Insert:
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Note:  Section1229applies instead of this Part in relation to a CCIV

83 Part 2G.2 (after the heading)

Insert:

Note:  This Part does not apply to a CClIvistead, sectiofi229Aapplies a modified version

of Part2G.4.

84 Part 2G.3 (after the heading)

Insert:

Note:  This Part does not apply to a CClIvistead, sectioi229Aapplies a modified version

of Part2G.4.

85 Part 2G.4 (after the heading)

Insert:

Note:  Section1229Aapplies a modified version of this Part in relation to a CCIV

Section1229Bapplies a modified version of this Part in relation to afsuol of a

CCIV.

86 At the end of subsection 254B(1)

Add:
Note 5:

87 Subsection
Omi t

A CCIV may issue a share only if the share is referable to-fusub

of the CCIV (see sectioi23]).

254G(1) (note)

ifNot eo, substitute NANote

88 At the end of subsection 254G(1)

Add:
Note 2:

89 Subsection
Omi t

Section1231Capplies to a CCIV instead of this section

254H(1) (note)

iNot eo, substitute NANote

90 At the end of subsection 254H(1)

Add:
Note 2:

Section1231Capplies to a CCIV instead of this section

91 Part 2H.2 (after the heading)

Insert:

Note:  This Part does not apply to a CCIV: see secti®dd1D.
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92 At the end of subsection 254N(1)
Add:
Note: This section does not apply to £1V: see sectiod231L.

93 At the end of subsection 254T(1)
Add:
Note 3:  Section1231Mapplies to a CCIV instead of this section

94 At the end of subsection 254W(1)
Add:
Note: Section1231Nis about dividend rights in a CCIV

95 Part 2H.6 (after the heading)
Insert:
Note:  This Part does not apply to a CCIV: see sectip81P.

96 Chapter 2J (after the heading)
Insert:
Note:  This Chapter is modified for CCIVs: see Divisidof Part8B.4.

97 Division 1 of Part 2J.1 (after the heading)
Insert:
Note:  ThisDivision does not apply to a CCIV: see subseclia@1R4).

98 Division 2 of Part 2J.1 (after the heading)
Insert:
Note:  This Division does not apply to a CCIV: see subsect®B1T(6).

99 Division 3 of Part 2J.1 (after the heading)
Insert:

Note:  This Division applies to a CCIV with modifications: see sectl@31Y.

100 Part 2J.2 (after the heading)
Insert:

Note:  This Part applies to a CCIV with modifications: see secti®®&lZand1231ZA.
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101

102

103

Note:

104

105

106

107

Note:

108

Subsection 259B(1) (note)
Omit ANoteodo, substitute ANote 10

At the end of subsection 259B(1)
Add:
Note 2:  Subsectior(3) does not apply to a CCIV: see secti®31ZA.

Part 2J.3 (after the heading)
Insert:
This Part does not apply to a CCIV: see sectip®1ZB.

At the end of section 285
Add:
Note: Section1232applies a modified version of this Chapter to CCIVs

Subsection 286(1) (note)
Repeal the note, substitute:
Note 1:  Section9 definedinancial records
Note 2:  Section1232Aextends this section to keeping financial records for
subfunds of retail and wholesale CCIVs, and applies this Part
accordingly
At the end of subsection 290(1)
Add:
Note: Section1232Bextends this section to the directors of the corporate
director of a retail or wholesale CCIV
Division 1 of Part 2M.3 (after the heading)
Insert:
This Division applies to retail CCIVs: see sectii#B82C.

Subsection 292(1) (note)
Repeal the note, substitute:

Note 1:  This Chapter only applies to disclosing entities incorporated or formed
in Australia (see subston 285(2))

Note 2:  Section1232Dextends this section to preparing annual financial
reports for sudunds of retail CCIVs, and applies this Division
accordingly
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109

110

111

112

113

114

115

116

117

At the end of subsection 295(5)
Add:
Note: Sectionl229d eal s wi t h donhsrfoe@Ver s6 resol ut

At the end of subsection 298(2)
Add:

Note: Sectionl229deal s with directorsd resolutions forl

At the end of subsection 300(1)
Add:

Note: This subsection applies to retail CCIVs in a modified form: see
section1232E.

At the end of subsection 300(13)
Add:
Note: This subsection applies to retail CCIVs in a modified form: see
section1232E.
Section 302 (after note 3)
Insert:

Note 4:  Section1232Fextends this section to preparing kgdfar financial
reports for sudunds of retail CCIVs (if there are ED securities
referable to the sufund), and applies this Division accordingly

At the end of subsection 303(5)
Add:

Note: Sectionl229deal s wi th directorsodé6 resolutions f ol

At the end of subsection 306(1)
Add:

Note: Section1232Greplaces the requirementspEragraph{1)(b) for retail
CClVs.

At the end of subsection 306(3)
Add:

Note: Sectionl229deal s with directorsd resolutions f ol

Division 3 of Part 2M.3 (after the heading)
Insert:
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Note:

118

119

120

Note:

121

122

123

124

125

This Division applies to sufunds of retail CCIVs in a modified form: see
section1232H.

At the end of section 307
Add:

Note: This section applies to si#fbnds of retail CCIVs in a modified form:
see sectiorl232H.

At the end of subsection 311(4)
Add:

Note: This subsection applies to stunds of retail CCIVs in a modified
form: see sectioh232H.

Division 4 of Part 2M.3 (after the heading)
Insert:

This Division applies to reports relating to siuimds of retail CCIVs in anodified
form: see section232J.

At the end of subsection 314(1)
Add:

Note: This section applies to stfbnds of retail CCIVs in a modified form:
see sectiol232J.

At the end of subsection 315(3)
Add:
Note: Section1232Kapplies this subsection to retail CCIVs (and their
subfunds)
At the end of subsection 316(1)
Add:

Note: This section applies to stfinds of retail CCIVs in a modified form:
see sectiod232L.

Subsection 317(1) (after note 3)
Insert:
Note 4:  This section does not apply to retail CCIVs: see sedtk3?M.

At the end of subsection 318(1)
Add:
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Note:

126 At the end
Add:
Note:

This section applies to stfinds of retail CCIVs in a modified form:

see sectiod232N.

of subsection 322(1)

This setion applies to sutiunds of retail CCIVs in a modified form:

see sectiol232P.

127 At the end of subsection 324CD(2) (after the table)

Add:
Note:

This subsection applies in relation to retail CCIVs in a modified form:

see sectioi232Q.

128 Subdivision B of Division 3 of Part 2M.4 (after the

heading)
Insert:

Note:  This Division applies in relation to retail CCIVs in a modified form: see se@232R.

129 At the end
Add:
Note:

130 Division 6
Insert:

of subsection 324CL(1)

This section applies in relation to retail CCIVs imadified form: see

section1232S.

of Part 2M.4 (after the heading)

Note:  This Division does not apply in relation to a CClvistead, sectiohi232Tapplies a
modified version of DivisiorY to a retail CCIV

131 Division 7
Insert:

Note:  Section1232Tapplies a modified version of this Division in relation to a retail CCIV

of Part 2M.4 (after the heading)

132 Subsection 344(1) (note)

Omi t

133 At the end
Add:
Note 2:

ANot eo, substitute

of subsection 344(1)

fiNot e

10

This subsectiohas an extended operation in relation to a retail CCIV:

see section232V.
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134 At the end
Add:
Note:

of subsection 344(2)

This section has an extended operation in relation to a retail CCIV: see

section1232V.

135 Part 2N.3 (after the heading)

Insert:

Note:  This Part does not apply to CCIVs: see subsedtREPW1).

136 Atthe end
Add:
Note:

of subsection 348C(1)

This section does not apply to CCIVs: see subset232W2).

137 Part 5.1 (after the heading)

Insert:

Note:  This Part applies to CCIVs witimodifications: see Divisio of Part8B.6.

138 Part 5.2 (after the heading)

Insert:

Note:  This Part applies to CCIVs with modifications: see Divistoof Part8B.6.

139 At the end
Add:

435D Part does

This Part does not apply to a CCIV or a $ubd of a CCIV.

of Division 1 of Part 5.3A

not apply to CCIVs

140 Part 5.4 (after the heading)

Insert:

Note:  This Part applies to a stfond of a CCIV ina modified form: see Divisiod of

Part8B.6.

141 Part 5.4A (after the heading)

Insert:

Note:  This Partapplies to a sufund of a CCIV ina modified form: see Divisiod of

Part8B.6.
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142

Note:

143

Note:

144

Note:

145

Note:

146

147

Note:

148

Note:

149

Part 5.4B (after the heading)
Insert:

This Part applies to a stibnd of a CCIV ina modified form: see Divisioa of
Part8B.6.

Part 5.4C (after the heading)
Insert:

This Part does not apply to a CCIV or ad$ubd of a CCIV: ge Division4 of
Part8B.6.

Part 5.5 (after the heading)
Insert:

This Part applies to a sdbnd of a CCIV ina modified form: see Divisio# of
Part8B.6.

Part 5.6 (after the heading)
Insert:

This Part applies to a sdbnd of a CCIV ina modified form: see Divisio# of
Part8B.6.

At the end of subsection 530C(1)
Add:

Note: This section applies to a CCIV in a modified form: see sed38Z.

Part 5.7B (after the heading)
Insert:

This Part applies to a sdbnd of a CCIV in a modified form: see Divisi@of
Part8B.6 (for provisions relating to Divisio#B), Division4 of Part8B.6 (for

provisions relating to Division® and 2A)and Division5 of Part8B.6 (for provisions

relating to Divisions3, 4, 5 and 6)

Part 5.8 (after the heading)
Insert:

This Part applies to a sdbnd of a CCIV ina modified form: see Divisio of
Part8B.6.

At the end of subsection 596(1)
Add:

Note: This section applies to a CCIV in a modified form: see sedtits0B.
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150 Part 5.9 (after the heading)
Insert:

Note:  This Part applies to a stfond of a CCIV in a modified form: see Divisighof
Part8B.6.

151 At the end of section 596A
Add:

Note: This section applies to a CCIV in a modified form: see sect23B8U.

152 Part 5A.1 (after the heading)
Insert:

Note 1: This Part applies to the deregistratiorGg1Vs with modifications: se8ubdivision A
of Division 8 of Part3B.6.

Note 2: For thederegistration of sufunds of CCIVsseeSubdivision A of Divisior8 of
Part8B.6.

153 Part 5A.2 (after the heading)
Insert:

Note:  This Part does not apply to a CCIV or a-$ubd of a CCIV: se&ubdivision B of
Division 8 of Part8B.6.

154 Chapter 6 (after the heading)
Insert:

Note:  This Chapter does not apply to acquisitions of interests in a CCI\Digis#on 1 of
Part8B.7.

155 Subsection 616(1) (note)
Omi t ifiNot eo, substitute ANote 10

156 At the end of subsection 616(1)
Add:

Note 2:  Although theprohibition in sectior606 does not apply to acquiring
relevant interests in voting shares in a CCIV, a takeover bid may be
made for securities in a CCIV: see subsectida3A(2).

157 Section 660A (note)
Omi t iNot eo, substitute ANote 10

158 At the end of section 660A
Add:
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Note 2:

This Chapter does not apply to the acquisition of securities in a CCIV:

see sectioi243C.

159 Chapter 6B (after the heading)

Insert:

Note:  This Chapter does not apply in relation to anroéfrket bid forsecurities in a CCIV:
see subsectioh243A(3).

160 Section 671A (note)

Omi t

161 At the end
Add:
Note 2:

162 At the end
Add:
Note 5:

163 At the end
Add:
Note:

164 Chapter 7
Insert:

ifNot eo, substitute

of section 671A

ANot e

10

This Chapter does not affect CCIVs because a CCIV cannot be listed:

see section222N.

of subsection 675(2)

Subsectior(2) has a modified operation in relation to securities in a

CCIV: see section243D.

of subsection 700(1)

In this Chaptersecuritiesalso does not include a security in a CCIV:

see se@bn 1243E.

(after the heading)

Note:  This Chapter applies to a CCIV in a modified form: see Dividiaf Part8B.7.

165 Section 760B (after table item 10)

Insert:

10A  7.10A  authorisation and regulation of an external dispute résalu
scheme for financial complaints

additional provisions relating to superannuation complaints

166 Section 761A (paragraph (a) of the definition of financial

services
Omi t

law)

for 8AO0, substitute

n, 8A
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167 After paragraph 766A(1)(d)

Insert:
(da) operate a CCIV; or

168 Paragraph 766C(4)(c)
After Abody corporateodo, insert A(other t

169 After paragraph 766C(4)(c)
Insert:
(ca) a CClV;

170 Subsection 1212(1)
Repeal the subsection, substitute:

(1) A person may lodge an applicatiaith ASIC to have a scheme or
subfund in an item in column 1 of the following tabled@llective
investment fundl registered as a passport fund if the person is the
entity mentioned in the corresponding item in column 2 of the table
(theproposed operatoof the fund)

Who may apply to be a passport fund

ltem Column1 Column 2
Collective investment fund Proposed operator

1 a managed investment scheme tha the responsible entity of the schem
is a registered scheme

2 a managed investment scheme in the proposed responsible entity of

respect of which an application for the scheme
registration under secti®@01EB has
been made

3 a subfund of a retail CCIV the corporate director of the CCIV

171 Paragraph 1212(2)(b)

Omit fAresponssbhemeati sybsbrtuhe fAipropos
of the collectiive investment fund?o

172 Subparagraph 1212(2)(b)(i)
Omit Aresponsible entityo, substitute AfAp
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173 Subparagraph 1212(2)(b)(ii)
ischemeo,. substitute

Omi t

174 Subsection 1212(3)

Omi t
regis

Ascheme is registered

tered as abo

175 Section 1212A (heading)
Repeal the heading, substitute:

1212A Registration of Australian passport funds

176 Subsection 1212A(1)

Omi t

Afa registetrediachelmedct iswe sitrivtast me |
retail

that is a registered schemeora-fubnd of a.

177 Paragraph
Omi t
of th

178 Paragraph
Omi t

1212A(1)(a)

Airesponsible entity
e fundo

1212A(1)(b)
ischamed,ifaunddt it

179 Subsection 1212A(2)

Omi t

iregi stered schemeo,

180 Section 1212B

Omi t

Aregi stered schemeo,

181 Section 1212B

Omi t

f

Afundo

as an

or t he

substit

substit

fischemeds o, substitute Afund

182 Subsection 1213B(3)

Af ter

183 At the end
Add:
Note:

Aimanaged i nvest men.t

of subsection 1274(2)

schemes

This subsection applies in relation to CCIVs with modifications: see

section1245.
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184

185

186

187

188

189

190

191

192

At the end of subsection 1300(2A)
Add:

Note: This section applies to a CCIV as if the CCIV were a proprietary
company see sectiod245A.

At the end of subsection 1307(1)
Add:

Note: This subsection applies in relation to CCIVs with modifications: see
section1245B.

At the end of subsections 1308(12) and (13)
Add:

Note: This subsection applies in relation to information given to CCIVs with
modifications: see sectidi?45C.

At the end of subsections 1309(1) and (2)
Add:

Note: This subsection applies in relation to CCIVs with modifiens: see
section1245C.

At the end of subsections 1309(9) and (10)
Add:

Note: This subsection applies in relation to information given to CCIVs with
modifications: see sectickt?45C.

Before paragraph 1311(1A)(e)
Insert:
(de) Chapter8B,;

At the end of subsection 1317(1)
Add:

Note: This section applies in relation to a defendant who is a CCIV with
modifications: see sectidki?45C.

Subsection 1317AA(1) (note)
Omi t iNot eo, substitute ANote 10

At the end of subsection 1317AA(1)
Add:
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Note 2:  This section applies in relation to CCIVs with modifications: see
1245D.

193 At the end of subsection 1317AE(1)
Add:

Note: This subsection applies in relation to CCIVs with modifications: see

section1245D.

194 Section 1317DA (paragraph (b) of the definition of
corporation/scheme civil penalty provision)

Omit A6demsubs4bBute H6dems

195 Subsection 1317E(1) (after table item 45A)

Insert:
45B  subsectior1224D(1) duties owedy directorof a retail
CCIlvV
45C  subsectior1225(1) duties owed by officers of corporate
director of retail CCIV
45D  subsectiorl2255(1) duties owed by employees of corpora
director of retail CCIV
45E  subsectiorl226H(2) breach reporting by a depositary of a
CClv
45F subsectiorl22& (1) dutiesowed by depositary of a CCIV
45G  subsectiol231F(5) share capital transactions for CCIVs
45H subsectiorl2315(4) unauthorised reduction of share capit
by a CCIV
457 subsectiond 233 C(1), (2) and holding of subkfund assets of a CCIV
3)
196 At the end of subsection 1322(1)
Add:
Note: This section applies in relation to CCIVs with modifications: see

section1245F.

197 Sections 1324A and 1324B
Omi t fA®lr0 OP a rstu b s 7.10 br Chapte8B.0 Par t

198 Subsection 1325(7) (at the end of the definition of
section 1325 order provision)

Add:
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; and (j) a provision of Chapte8B.

199 At the end of section 1351
Add:

200 At the end of subsection 70-35(3) of Schedule 2

Note: Subsectior(4) applies in relation to CCIVs with modifications: see
section1245G.

Add:

201 At the end of subsection 70-35(4) of Schedule 2

Note: There is a modification for a winding up of a sfuind of a CCIV: see
section1238P.

Add:

Note: There is a modification for a winding up of a suind of aCCIV: see
section1238P.

202 Schedule 3 (after table item 328D)

Insert:
329 Subsectiorl222L(3) 20 penalty units
329A Subsectiorl2221(7) 20 penalty units
329AA Subsectiorl222W1) 30 penalty units
329AB Subsectior1222Y(2) 20 penalty units
329AC Subsectiorl22243) 120 penalty units
329B Subsectior1223H3) 20 penalty units
329BA Subsectiorl223G4) 20 penalty units
329BC Subsectior1223d5) 20 penalty units
329BD Subsectiorl22303) 20 penalty units
329C Subsectiorl2241) 2 yearamprisonment
329CA Subsectiorl2245) 2 years imprisonment
3298 Subsectiorl224A(1) 2 years imprisonment
329CC Subsectiorl224A(2) 2 years imprisonment.
329CD Subsectiorl224G(4) 2 years imprisonment.
329CE Subsectiorl224G(5) 20 penalty units.
329CF Subsectiorl224G(6) 60 penalty units.
329CG Subsectiorl 224K(3) 6 months imprisonment.
329CH Subsectiorl224Q(4) 30 penalty units.

18/12/2018 2:36 PM

EXPOSURE DRAFT



EXPOSURE DRAFT

329Cl Subsectior1 224Q(5) 20 penalty units.
329CJ Subsectior1224T(3) 20 penalty units.
329CK Subsectiorl224U(4) 20 penalty units.
329CL Subsectiorl224V(4) 20 penalty units.
329CM  Subsectiorl224W(2) 20 penalty units.
329CN Subsectior1224W(8) 20 penalty units.
329CO  Subsectiorl2247(1) 20 penalty units.
329D Subsectiorl2252) 5 years imprisonment
329DA Subsectiorl22532) 5 years imprisonment
329E Subsectior12261) 2 years imprisonment
329EA Subsectiorl226A(3) 20 penalty units
329EB Subsectiorl22631) 2 years imprisonment
329EC Subsectior1226H?2) 2 years imprisonment
329ED Subsectior1 226J3) 6 months imprisonment
329EE Subsectiorl226N2) 60 penalty units
329EF Subsectiorl226K2) 20 penalty units
329EG Subsectiorl226Q2) 20 penalty units
329EH Subsectiorl226R2) 20 penalty units
329El Subsectiorl22637) 20 penalty units
329EJ Subsectiorl226T(3) 20 penalty units
329EK Subsectiorl226U4) 20 penalty units
329EL Subsectior1226\M2) 20 penalty units
329EM Subsectior1226X(1) 20 penalty units
329F Subsectiorl2213) 20 penalty units
329FA Subsectiorl227Q2) 60 penalty units
329FB Subsectiorl227003) 20 penalty units
329FC Subsectiorl22704) 20 penalty units
329FD Subsectiorl227H3) 20 penalty units
329FE Subsectiorl227K1) 20 penalty units
329FF Subsectiorl22731) 20 penalty units
329FG Subsectiorl22733) 60 penalty units
329FH Subsectiorl22734) 20 penalty units
329FI Subsectiorl227H6) 1 year imprisonment
329FJ Paragrapti22741)(a) 20 penalty units
329FK Subsection1227K(1) 20 penalty units
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329G Subsectior1229004) 20 penalty units

329H Subsectior1231K4) (a) for an individua 5 years
imprisonment, 2,000 penalty units, or
both; and

(b) for a body corporate 20,000 penalty

units

329HA Subsectior123131) 20 penalty units

329HB Subsectior1231G2) 20 penalty units

329HC Subsectiorl23134) 20 penalty units

329HD Subsectior123145) 20 penalty units

329HE Subsectior1231J8) 20 penalty units

329HF Subsectior1231M(1) 2 years imprisonment

329HG  Subsectior1231%3) (a) for an individua 5 years
imprisonment2,000 penalty units, or
both; and

(b) for a body corporate 20,000 penalty

units

3297 Subsectiorl23384) 2 years imprisonment

329JA Subsectiorl233B05) 60 penalty units

329JB Subsectior1233d2) 60 penalty units

329JC Subsectiorl23305) 2 yeargmprisonment

329JD Subsectior12330(6) 60 penalty units

329JE Subsectiorl233H5) 2 years imprisonment

329JF Subsectiorl233H6) 60 penalty units

329JG Subsectiorl233K4) 20 penalty units

329JH Subsectior123333) 2 years imprisonment

329JI Subsectiorl23334) 60 penalty units

329JJ Subsectiorl2336) 2 years imprisonment

329JK Subsectiorl233K(5) 2 years imprisonment

329JL Subsectiorl233M(6) 2 years imprisonment

329JM Subsectior1233N5) 2 years imprisonment

329JN Subsectiorl233K3) 20 penalty units

329J0 Subsectiorl233X(3) 2 years imprisonment

329JP Subsectiorl233X(4) 60 penalty units

329JR Subsectiorl233ZB3) 2 years imprisonment

329JS Subsectiorl233ZH4) 60 penalty units

329JT Subsection12332Q1), 60 penalty units
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(2) and(3)
329K Subsectior1238K4) 50 penalty units
329KA Subsectior1242003) 20 penalty units
329KB Subsectior1242L(1) 20 penalty units
329L Subsectior1243K1) 5 years imprisonment
329LA Subsectior1243K2) 5 years imprisonment
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Sc he d3dlAamne n d memft sot her

Austr al

i an Securities

and

1 Subsection 5(1) (paragraph (a) of the definition of eligible

person)
Af ter

Act s

Abody corporateodo, insert

2 Subsection 5(1) (after paragraph (a) of the definition of

eligible p
Insert:

erson)

(aa) if the firstmentioned person is a CGdVis or has been:

(i) an officer of the CCIV; or
(i) an officer of an officer of the CCIV; or

3 Subsection 5(1) (at the end of the definition of eligible

person)
Add:
Note:

Forparagraphaa),officer is defined in this subsection

4 Subsection 5(1) (at the end of the definition of financial

service)
Add:
Note:

Some provisions of Chapt@rof that Act have a modified meaning

when applying to CCIVs (see P&B.17 of that Act)

5 After paragraph 12BAB(1)(Q)

Insert:

(ga) operate the business and conduct the affairs of a CCIV, and

the person is the corporate director of the CCIV; or
(gb) act as the depositary of a CCIV; or

6 At the end of
Add:
Note:

subsection 12BAB(1)

Paragrapliga) means persons other than the corporate director will
not be treated as providing that financial service if they operate the

business and conduct the affairs of the CCIV while:
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(@) acting as an agent of the CCIV, or as an ageehwployee of the
corporate director; or

(b) taking steps to wind up the CCIV

7 After paragraph 12BAB(14)(d)
Insert:
(da) operating as a CCIV,
(db) operating the business and conducting the affairs of a CCIV;
(dc) acting as the depositary of a CCIV;

8 Paragraph 12GI(2)(b)
After Abody corporateodo, insert A(other

9 After paragraph 12GI(2)(b)

Insert:
or (c) in the case of a defendant being a CCIV:
() an agent, or the corporate director, of the defendant; or

(i) a director, employee @gent of the corporate director
of the defendant;

10 Subsection 59(6)
Repeal the subsection, substitute:

(6) A body corporate may be represented at a hearing by:

(a) unlessparagrapl{b) applie® an officer or employee of the
body corporate approved BSIC; or

(b) if the body corporate is a CC8/any of the following
persons approved by ASIC:

(i) an officer of the CCIV (other than the corporate director
of the CCIV);

(i) an officer or employee of the corporate director of the
CCIV.

11 Section 84
Repeal the section, substitute:

84 Requirement made of a body corporate

If a provision of this Part empowers a person to make a
requirement of a body corporate, the provision also empowers the
person to make that requirement of a person who is or has been:
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(a) unlessparagrapt{b) applie® an officer or employee of the
body corporate; or

(b) if the body corporate is a CCIV:

() an officer of the CCIV; or

(i) an officer or employee of the corporate director of the

CCIV.

12 Part 3A (heading)
Repeal the éading, substitute:

PaBi®E
re

nf orceabl e undertaki

gi stered schemes or

13 At the end of Part 3A

Add:

93C Undertakings by corporate director of a CCIV

(1) ASIC may accept a written undertaking given by the corporate
director of a C@®/ in connection with a matter:

(a) concerning the CCIV; and

(b) in relation to which ASIC has a power or function under the
corporations legislation (other than the excluded provisions)

(2) The corporate director may withdraw or vary the undertaking a

any

time, but only with

ASI|I Cbs

(3) If ASIC considers that the corporate director has breached any of
the terms of the undertaking, ASIC may apply to the Court for an

order

undesubsectior{4).

(4) If the Court is satisfied that the corpordteector has breached a
term of the undertaking, the Court may make all or any of the
following orders:

(a) an order directing the corporate director to comply with that
term of the undertaking;
(b) an order directing the corporate director to transfehé
CCIV an amount up to the amount of any financial benefit
that the corporate director has obtained directly or indirectly

and that is reasonably attributable to the breach;
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(c) any order that the Court considers appropriate directing the
corporate diector to compensate any person who has
suffered loss or damage as a result of the breach;

(d) any other order that the Court considers appropriate
(5) ASIC must keep a record of the full text of the undertaking

(6) ASIC must make available topgrson who asks for it a copy of the
text of the undertaking, but ASIC must delete from the copy
information:

(a) that the corporate director has asked it not to release; and
(b) that ASIC is satisfied:
(i) is commercial in confidence; or

(i) should ot be disclosed because it would be against the
public interest to do so; or

(i) consists of personal details of an individual

(7) If ASIC makes available a copy that has information deleted from
it, the copy must include a note stating that infororatias been
deleted

14 After section 243E
Insert:

243F Treat the corporate director of a CCIV as providing financial
services etcbeing provided by the CCIV

(1) This section applies to a provision of this Act that applies in
relation to:

(a) a servie, or matter, that is a financial service for the
purposes of that provision; or

(b) a financial services business; or

(c) a matter that is prescribed by the regulations for the purposes
of this paragraph

General rule

(2) For the purposes of that preion of this Act:
(a) treat any conduct engaged in by, or on behalf of, a CCIV as
also being engaged in by, or on behalf of, the corporate
director of the CCIV; and

240
18/12/2018 2:36 PM

EXPOSURE DRAFT



A W N PP

(&)

10

11
12

13
14

15
16
17

18
19

20

21
22

23

24

25
26

27
28

29
30

31

EXPOSURE DRAFT

(b) treat any conduct relating to the CCIV that is engaged in by a
person (other than tlemrporate director of the CCIV) as also
being engaged in by that person in relation to the corporate
director of the CCIV

(3) In subsectior(2), conductmeans an act, an omission to perform an
act or a state of affairs

Exceptions

(4) If the CCIV issues a security in the CCIV, tharbsectior{2) does
not treat the corporate director of the CCIV as also being the issuer
of the security

(5) If the CCIV is a participant (within the meaning of Chaptexf the
Corporations Act) in:

(a) a clearing and settlement facility; or
(b) a financial market;

subsectior{2) does not treat the corporate director of the CCIV as
also being a participant (within the meaning of Chaptef the
Corporations Act) in relation to the facility or market

(6) Subsectior{2) does not apply in any circumstances prescribed by
the regulations for the purposes of this subsection

Per sonal Property Securities Act

15 At the end of section 267
Add:

Effect of winding up of a stfond of a CCIV

(4) Paragraptfl)(a) applies in relation to a grantor if:
(a) the grantor is a CCIV (within the meaning of the
Corporations Act 2001 and
(b) the security interest is in personal property that is an asset of
a subfund of the CCIV (within the meaning of that Act); and
(c) an order is made, or a resolution is passed, for the winding up
of the subfund.

241
18/12/2018 2:36 PM

EXPOSURE DRAFT



	opcAmSched
	f_Check_Lines_above
	opcCurrentFind

